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EDITORIAL INTRODUCTION

The Knowledge Commons: Research and
[nnovation in an Unequal World

NINA HALL, NIMI HOFFMANN, AND MARIUS OSTROWSKI

The problem of common-pool management is an ancient and enduring
question in public policy and governance. Discussed and elaborated by
a variety of theorists, from Thucydides to Aristotle, it was perhaps given
its best-known formulation by Garrett Hardin.*

Each man is locked into a system that compels him to increase his herd without
limit—in a world that is limited. Ruin is the destination toward which all men
rush, each pursuing his own best interest in a society that believes in the freedom
of the commons. Freedom in a commons brings ruin to all.

Yet, as Elinor Ostrom has demonstrated, the problems of free-riding and
predation that lie latent at the heart of commons regimes are neither
inevitable nor ubiquitous. Drawing on numerous careful empirical stud-
ies of commonly-held stores of resources, such as groundwater basins,
lakes, woods, pastures and fish-stocks, Ostrom has identified and mod-
elled the social rules which promote successful common management of
limited resources.?

Knowledge seems to lend itself remarkably well to the theoretical
perspective of the commons. As Paul David has demonstrated in his
careful empirical work of the rise of science during the Enlightenment,
the transition from private to common management of knowledge was
fundamental to the development of scientific endeavour, and indeed, to
the rapid growth of innovation in Western Europe.> More profoundly,
Elizabeth Fricker has argued that the common sharing of knowledge
through testimony is an important part of how we understand our hu-
man agency and therefore has an important ethical dimension.+

Nina Hall, Nimi Hoffmann, and Marius Ostrowski, “Editorial Introduction: The
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It is this dual function of knowledge as a common human need and
an economic good which informs the arguments in Understanding Knowl-
edge as a Commons: From Theory to Practice, co-edited by Charlotte Hess
and Elinor Ostrom. The book represents the first tentative moves towards
a methodical, wide-ranging consideration of knowledge as a commons.
Its contributors—including David Bollier, Nancy Kranich, and Charles
Schweik—explore the way in which the common flow of knowledge
is fundamental to economic, technological, and policy innovation, and
defend the view that reconceptualizing knowledge as a commons opens
up new theoretical ways of understanding it as a concept, and new prac-
tical possibilities for its treatment in public policy. At the same time,
they claim that the commons model provides the most parsimonious
and cogent account of threats to knowledge creation and sharing—the
danger of choking off innovation through complex, over-extended, and
expensive private property rights, which Paul David has termed “over-
fencing,” and the problem of “lost” and disappearing knowledge—and
potential ways to protect against them—notably, the rise of open-access
and open-source loci of knowledge dissemination, the development of
associational commons, and the shift towards collaborative scholarship
within the academic community.

While financial and legal barriers have been a prominent theme, the
role of inequality in the knowledge commons is far less explored. Une-
qual access, use, and management of knowledge pose substantial threats
to the common flow of knowledge and thereby seem to undermine the
capacity of weaker individuals to innovate solutions to their context-
specific problems. Such inequality ranges from the regional dynamics
between the global South and the North, to the local dynamics of class,
race, and gender. The purpose of this edition of STAIR is to showcase
work that tests and deepens the insights of the knowledge commons lit-
erature in the context of inequality.

The articles in this issue set out to test the limits of current schol-
arship on the knowledge commons and open up new routes in which
academic discussion of the knowledge commons could develop. First,
they aim to clarify the theoretical concepts on which analysis of the
knowledge commons relies: given the specific processes of contempo-
rary research and innovation, they examine the usefulness of envisag-
ing knowledge as a commonly-managed resource, and the theoretical
implications of treating knowledge as a commons, rather than a private
club or public good. Second, they offer characterizations of common
knowledge management models: their differences from models of physi-
cal resource commons and the role of information imperfections and
uncertainty in identifying limits to common knowledge management.



Third, they present comparative analyses of the “state of play” in the
establishment of supranational and regional knowledge commons: the
development of research and innovation in the global South, variations
in praxis along the North/South axis, and the effects of imbalances in
power and agenda control on the inclusion or exclusion of individuals,
institutions, and economies from the knowledge commons.

The first article, by Charlotte Hess, “The Unfolding of the Knowl-
edge Commons,” functions as a postscript to Understanding Knowledge as
a Commons. She outlines the rich international flowering of literature in
the intervening vears and uses this to identify major lacunae and possible
new directions. The principles of local commons, Hess argues, have not
vet been tested against global commons, such as the Scientific Electronic
Library Online (ScieLo), African Journals Online (AjoL) or Wikipedia.
Moreover, while knowledge flows in both directions between the South
and the North, more work needs to be done on how regional inequalities
sharpen and transform existing challenges such as predatory capture or
“enclosure” of local commons by global actors.

George Caffentzis, in “The Making of the Knowledge Commons:
From Lobsters to Universities,” considers the conceptual challenges to
creating a global knowledge commons. He outlines the possible charac-
teristics of a global knowledge commons, in light of the principles and
insights of a commonly-managed physical resource, namely lobster stocks
off the coast of Maine. Caffentzis stipulates three considerations which
he sees as essential to the creation of a system of common management
of any resource, and extends them to the sphere of knowledge, emphasis-
ing the sheer scale of the task which creating a common management
model for knowledge entails. Caffentzis suggests that what is required is
“social imagination and collective will” several levels ahead of the status
quo—a note of caution echoed in the remaining papers in the themed
section. While the prospects for the proliferation of common knowledge
resources are rich and diverse, it is crucial that those engaged in theoriz-
ing their emergence remain judiciously realistic. The “state of play” is in
some cases far removed from the kind of ideal towards which Caffentzis
gestures, which makes the need for a coherent strategy for the creation
of the knowledge commons even more pressing.

Jorge Contreras’ piece, “Open Access Scientific Publishing and the
Developing World,” offers initial suggestions for just such strategies to
escape current constraints on the treatment of knowledge as a resource.
Contreras distinguishes between trends in research consumption and
production in the developing world under different Northern models
of open access to information, arguing that the consumption of scientific
literature by Southern researchers will benefit noticeably from open ac-



cess models, but the production of high-quality Southern research will
require additional legal and institutional promotion. Contreras offers a
series of proposal recommendations designed to give researchers access
to the highest-quality journals in the developing world, and allow South-
ern researchers to gain purchase within South-focused publications.
Similarly, he advocates a shift away from the heavy reliance of Southern
institutions on “information philanthropy,” which crowds out “home-
grown” research before it has a chance to develop—a shift, he argues,
that would allow the full potential of open access to knowledge from the
global South to be realized.

The article by Bettina Schmietow, “Conceptualizing the Commons:
Genetic Resource Management, Property Claims, and Global Innovation
Ethics,” highlights the tensions in contemporary legal and philosophical
treatments of private, common, and public ownership claims over plant
genetic information. She suggests that these tensions between private
and public aspects of sovereignty and the commons aspect of global ac-
cess to knowledge reflect new conceptual challenges posed by the glo-
bal regulation of this specific form of knowledge, whose resolution may
contribute to the development of a richer, more nuanced approach to the
management of global resources. Schmietow explores the conceptual di-
vide between the physical resources to which commons models have so
far been applied, and the more unique, intangible aspects of knowledge,
and offers a normative vision of global resource management from which
knowledge commons discourse would greatly benefit.

Philippa Crane, in “Overcoming issues of Exploitation in Integrating
Indigenous Knowledge with Western Science through Implementation
of a Participatory Model,” moves the discussion of the knowledge com-
mons onto the dangers of exploitation through imbalances of power and
agenda control. Crane uses the case of drug innovation in India to illus-
trate 2 model of rapprochement between parallel knowledge systems, as
advocated by NGOs involved in community-based projects for the produc-
tion and dissemination of products grounded in indigenous knowledge.
Crane suggests that such a bottom-up framework helps address a tacit
dimension of knowledge by transferring ‘ownership” of knowledge di-
rectly to the communities that produce it. Crane explores the advantages
of her model to creating of relationships of trust between agents, and its
mitigating impact on systems of exploitation, through its development
of social capital—both within medical research and more generally in
areas of informational innovation.

In “Statistics of Identity: Representation of Minority Groups in the
Population Census,” the final article in the themed section, Nitzan Peri-
Rotem tackles head-on the concerns of engagement and domination, and



their impact on the production of knowledge. Using the evolution of the
treatment of ethnicity and religion in the UK population census as a case-
study, she identifies a growing recent trend in minority groups’ claims
to statistical representation, aimed at achieving societal recognition and
effecting changes in public policy. The peculiar appeal of population
censuses to governance structures, societal associations, and individuals,
derives from their unique combination of raw political power and the
most basic epistemic underpinnings of knowledge and understanding.
Peri-Rotem characterizes agenda control over the substance and meth-
odology of census-taking as the locus of political influence par excellence,
suggesting that a move towards a more engaged, “open source” frame-
work for the creation of population censuses may help mitigate instances
of segregation between societal sub-groups, or exclusion of minorities
from political recognition.

The themed section closes with an interview STAIR conducted with
Nicoli Nattrass concerning her experiences as an academic and practi-
tioner with regards to the regional politics of HIV/Aids research.

Two common features reappear emphatically throughout the au-
thors” conclusions: (1) the conceptual idiosyncrasy of knowledge as a re-
source; and (2) the pervasiveness of inclusion and exclusion between and
within the global North and South. First, the commons model clearly does
not wholly suit direct application to knowledge as a resource—and where
it applies, the knowledge commons model remains under-defined. Unlike
resource commons, the knowledge commons is not unitary, uni-dimen-
sional or universal. Resources are globally fungible and interchangeable,
their perception and treatment does not significantly vary across regions
and agents, and they are accessible to all agents regardless of location or
identity—imperfections in the resource commons are practical, rather
than conceptual. By contrast, knowledge is intrinsically contingent and
subjective, dependent on agents’ interpretation and evaluation, and thus
characterised by strong internal “bordering.” It is not a single “pool” of
passive information, to which innovative ideas are added and to which
agents recourse, nor a simple “blueprint” that applies ubiquitously, ir-
respective of contingent facts; and it cannot be truly “common,” since its
reliance on perspective makes the role of individual agency paramount.
Agents’ interaction with the “sum total of human knowledge” is framed
by their context and experience—and agents themselves, as “owners” of
unique personal “sets” of knowledge, become conduits through which
these sets interact and influence each other.

Second, the case studies in this issue indicate subtle yet extensive
asymmetric penetration and selectivity in the inclusion of knowledge-
sources in common knowledge-pools. At its simplest, the evidence for



systemic status quo bias reflects the pervasive impact of Northern socio-
cultural and political-economic hegemony, and the elusive, ambiguous
role of globalization. Agents in the global South are swamped by the
Northern knowledge to which globalization gives them greater access at
the expense of local traditions of knowledge and understanding, while
agents in the North gain the option of (slightly) greater access to South-
ern knowledge of which they make little to no use. But the argument that
emerges from these articles is more ambitious: hegemon-subaltern re-
lationships® exist not only between South and North, but within both
regional divides as well. The presence of untapped sources of knowl-
edge at more levels than a crude geospatial split is hardly surprising—it
merely reflects the epistemic importance of political and economic strat-
ifications and hierarchies beyond the Westphalian nation-state model,
while the coincidence of self-perpetuating elite-remainder divisions in
both politics and knowledge-creation reinforces the Foucauldian power/
knowledge linkage.® In a sense, the main targets of the analyses here—
and the problems to which the construction of a knowledge commons
might offer a plausible remedy—are the “familiarity bias” and epistemic
“pillarisation” prevalent in current knowledge-creation. Agents tend to
rely on sources of knowledge which are literally and figuratively proxi-
mate—sources they have used before, which are seen to be used by oth-
ers around them, or in which they have confidence—and favour those
able to carve out a presence within and beyond their immediate context.
“Minority” knowledge sources find it hard to gain wider purchase and
transcend their disciplinary silos, and sources in the subaltern, or glo-
bal South, find it even harder to gain a reputation of trustworthiness
sufficient to overcome the familiarity bias towards their elite, Northern
equivalents.

On the whole, the journal contributions deepen and challenge our
understanding of the way in which such imbalances and inequalities
sharpen and transform existing challenges to the knowledge commons.
Yet significant aspects of inequality in the knowledge commons remain
unaddressed. First, the curation and development of local common
knowledge on environmental goods and disasters is an important omis-
sion. Crowdsourcing platforms such as Ushahidi have demonstrated that
common pools of knowledge are crucial to preventing and coping with
natural and human-made disasters, as well as managing local resources
like water and forests in the face of over-exploitation by private and
public actors.” We therefore note with concern that there seems to be an
erosion of historical, local knowledge commons in the South, which is
often characterized by rapidly changing, homogenizing societies. The
mechanisms by which such knowledge is lost are poorly understood



and documented. Some of these mechanisms plausibly concern the dis-
appearance of whole peoples, like the many different Khoe-San peo-
ples in southern Africa.® Others concern the disappearance of species
and their methods of cultivation, such as indigenous sorghum, cotton
and millet;® yet others concern demographic shift to rapidly “vouthing”
populations, and with it, the potential loss of knowledge curated by
older members of society.

Second, the development of common knowledge on government
services and industry players are key to holding both the private and
public sector accountable to the polity.® In this regard, the recent prolif-
eration of laws and policies which criminalise whistle-blowing and erode
the anonymity and rights of whistle-blowers are of significant concern."
Countries as diverse as the United States and South Africa have recently
enacted laws that erode the possibilities of such common knowledge,
even as new organisations, like Corruption Watch'? in South Africa, and
new technological platforms, like GlobaLeaks,” arise to preserve and
protect common knowledge from threats by powerful elites.

Moreover, insofar as knowledge is commonly managed, it relies on
intricate and poorly-understood networks of individuals. Knowledge
commons are therefore characterized by problems arising from asym-
metrical information: uncertainty, mistrust, and discrimination. Our
understanding of such problems would benefit considerably from care-
ful historical work on the establishment of these networks, as well as ex-
perimental work that identifies and helps model the latent mechanisms
underlying their problems. Analysts of the resource commons, for in-
stance, are increasingly using experimental studies as complements to
careful case studies and historical work.*+ Studies of the knowledge com-
mons would benefit from adopting such an approach.

The General Section continues STAIR’s commitment to engaging
scholarship on recent international events. This section spans from Lib-
va to the Solomon Islands to the Democratic Republic of Congo. The first
two articles share an interest in humanitarian intervention and provide
a lens on decisions and strategies to offer protection to civilians. The
third article is a rejoinder to our previous issue and offers a response to
the article: “The Informal Economy and Resource Exploitation in the
Democratic Republic of Congo."s

Ruben Reike’s article is a timely analysis of the international com-
munity’s response to the Libyan crisis in 2011. Reike is interested in the
role and evolving nature of the “Responsibility to Protect” (R2P) norm,
and draws out three critical lessons from the Libya intervention for the
implementation of R2P. Firstly, Libva demonstrates that it is difficult
to predict where and when mass atrocities will occur. Secondly, R2P
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debates should focus more on immediate responses rather than preven-
tion of the harder to identify root causes. Thirdly, and most important-
ly, Libya suggests we may need to “abandon impartiality.” The article
makes an important contribution to our understanding of the R2P norm
development and implementation as well as the strategies and politics
of humanitarian protection. It will engage scholars of global norms, in-
ternational law, and humanitarianism, as well as those interested in the
international reaction to the Arab Spring, particularly given the failure
of the Security Council to respond with equal measure to mass atrocities
in Syria thus far in 2012.

Isaac Hollis shifts our focus to the Pacific and to Australia’s decision
to intervene in the civil conflict in the Solomon Islands. Hollis’s case
study stands in stark contrast to Reike’s: while in Libya intervention was
coercive and without state consent, the Solomons explicitly requested
Australian military assistance on three occasions. Yet Australia was reluc-
tant to offer assistance until July 2003 when the Howard administration
established the Regional Assistance Mission to the Solomon Islands (RAMSTI),
and sent over 2,000 military personnel to its Melanesian neighbour.
Hollis proposes that three emotions—humiliation, confidence, and
pride—were pivotal in this policy turnaround. He makes a novel con-
tribution to IR, by building on recent developments in psychology, and
arguing that emotions are an important constituent of rationality and
play a critical role in decision-making. He also offers a compelling in-
sight into one of the unforeseen consequences of Bush’s global “War on
Terror.” Hollis claims it was Australia’s participation in the war in Iraq
which fuelled its sense of pride and confidence and ultimately led it to
intervene in the Solomons. The article will be of interest to scholars of
security studies and foreign-policy.

Finally, Laura Seay has written a compelling response article on
the nature of the informal economy and resource exploitation in the
Democratic Republic of Congo. She endorses Gallo’s view that it is prob-
lematic to distinguish between “official” and “illicit” economic activities
in a failed-state context. As she highlights: what does “legal” resource
extraction mean in the DRC context where the state does not have the
capacity to endorse laws or even pay officials? Seay also agrees that
boycotts of “conflict minerals” have unintended consequences. Further-
more, there is little evidence to suggest that preventing international
trade in one revenue source of armed groups will reduce violence. She
urges Gallo to take her analysis one step further and make policy rec-
ommendations to US advocacy groups who assume that implementation
of the Dodd-Frank Act is a means to stop conflict in DRC. Her analysis
will be insightful for students, policy-makers, and activists working on



human rights advocacy, conflict prevention, and the DRC. All together 11
these articles in the general section and the knowledge commons sec-

tion offer theoretically challenging and empirically rich analyses of con-
temporary international issues. B

Postscript

STAIR uses a hybrid model that provides free access for up to 25 per cent of the
content. Yet this still excludes those who cannot afford to pay from the majority of
the content. As the guest editors, we hope STAIR will move further in the direction
of open access. As a first step, we intend to make the panel discussions from the
journal launch freely available on the STAIR website as podcasts.
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THE KNOWLEDGE COMMONS: RESEARCH AND
INNOVATION IN AN UNEQUAL WORLD

The Unfolding of the Knowledge
Commons

CHARLOTTE HESS

ABSTRACT

This piece reports on some of the significant research and activities within the
knowledge commons arena since the publication of Charlotte Hess and Elinor
Ostrom’s co-edited book Understanding Knowledge as a Commons in 2007. Hess uses
this overview to identify major lacunae in the study of the knowledge commons.
First, the relationship between local, indigenous knowledge and more globalised
forms of knowledge is poorly understood. Second, the principles of local commons
have not yet been tested against global commons, which may be characterised by
regional inequalities. In both regards, careful case studies are needed to enrich our
understanding of the knowledge commons.

After an impassioned plea from James Boyle, Elinor Ostrom agreed to
present a paper at the inaugural Conference on the Public Domain held
at Duke University in November 2001. She invited me to collaborate with
her on a work that would combine her expertise on natural resource
commons, collective action, and institutional analysis with my research
on information and knowledge commons (KC). Our conference paper
summarized some of the lessons learned from the large body of interna-
tional and interdisciplinary research on common-pool resources (CPRs)
that had grown up since the 1980s, and considered its usefulness in the
analysis of knowledge and information as a shared resource.! Diving into
the legal commons literature, we began to see ways in which study of the
governance and management of common-pool resources might be helpful
in analyzing the intellectual public domain. Our analysis demonstrated
that collective action and new institutional design play as large a part in
the shaping of scholarly information as do legal restrictions and market

Charlotte Hess, “The Unfolding of the Knowledge Commons,” St Antony’s International
Review 8, no. 1 (2012): 13-24.
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forces. The revised paper was published in 2003 in an issue of the jour-
nal Law and Contemporary Problems devoted to the public domain.>

That same year, Ostrom and I received funding from the Andrew W.
Mellon Foundation to host the “Workshop on Scholarly Communication
as a Commons.” The two-day event, occurring in March 2004, brought
together leading interdisciplinary scholars in the United States who were
publishing interesting studies in the new terrain of the information and
knowledge commons. Our volume, Understanding Knowledge as a Com-
mons: From Theory to Practice (UCK) was an outgrowth of that workshop.
The book provided a new way of looking at knowledge as a shared re-
source, a complex ecosystem that is a commons—a resource shared by a
group of people that is subject to social dilemmas. While we argued the
logic of making the whole book available in open access (0A), we were
grateful to our publisher for agreeing to provide in 0A the preface, intro-
duction, glossary, and index.:

The introduction is a useful starting place to learn about the brief
evolution of the study of the knowledge commons and its relation to
the study of traditional, natural-resource commons. It gives a brief his-
tory of the study of natural resource commons and the development of
knowledge commons as an outgrowth. It illustrates the importance of
applying an interdisciplinary approach to the study of any type of com-
mons. Key concepts discussed are Ostrom’s design principles for robust,
long-enduring commons,* and Hardin’s “Tragedy of the Commons.” It
underscores the essential role of collective action and self-governance in
making commons work.

Especially important in the overview are the discussions of the dif-
ference between a “common-pool resource,” one type of economic good
defined by the extent of subtractability and exclusion, and “common
property,” a type of formal or informal property. But unlike any of our
earlier works, we found it essential to provide a definition of the more
general term “commons.” This was because we had noticed that many of
the works on knowledge and other new types of commons were less con-
cerned with property rights or the nature of the good. Rather, they were
frequently exploring new types of enclosures of information and cultural
resources made possible in the digital environment, or they addressed
the new opportunities for online collective action and knowledge-shar-
ing afforded the by the Internet.® After much discussion we agreed on
the following definition: a commons is a resource shared by a group of
people that is subject to social dilemmas.

In the book we defined “knowledge” as all useful ideas, informa-
tion, and data in whatever form in which it is expressed or obtained.
Our focus was specifically on “useful knowledge,” whether indigenous,



scientific, scholarly, or non-academic. It included creative works—music
and the visual and theatrical arts. We drew from Reichman and Franklin
regarding the polemical nature of knowledge with its dual functions as
a commodity and as a constitutive force of society.” This dual function as
a human need and an economic good immediately suggest the complex
nature of this resource.

Knowledge is cumulative. With ideas, the cumulative effect is a pub-
lic good, so long as people have access to the vast storehouse. Maintain-
ing knowledge as a public good by maintaining access and preservation
were challenges long before the advent of digital technologies. An in-
finite amount of knowledge is waiting to be unearthed. The discovery
of new knowledge is a common good and a treasure we owe to future
generations. The challenge of today’s generation is to keep the pathways
to discovery opened and unclogged.

Knowledge as a public good in digital format is fragile and increas-
ingly vulnerable for a number of reasons:

e Knowledge is rapidly changing and evolving;

e Digital code, protocols, and infrastructure are rarely understood
by policymakers;

e Intellectual property rights for digital formats have greatly ex-
panded since the advent of the Internet;

e Books, journals, and databases have been moved from the “first
sale” world of property law to the much more restrictive do-
main of contract law where publishers” licenses often restrict
fair use for educational purposes, prohibit lending, and limit
the number of users;

e An unknown amount of valuable digital information is being
lost to the world every day through inadequate preservation and
simple neglect; and

e Prices for digital publications continue to rise at unsustainable
rates.

As a counterweight, the strength and resilience of shared knowl-
edge are evident on a global basis through unprecedented forms of col-
laboration and collective action made possible by distributed networked
information. The Arab Spring and Occupy Movements leave no doubt
of the critical role of digital connectedness through the Internet, short
messaging service (SMs), and mobile phones for collective action plays
throughout the world.® Demonstrations of the resilience of the scholarly
knowledge commons and online civic action are all initiatives that are
part of the open access movement. A few representative examples are:

15
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e MIT Open Courseware http:/ocw.mit.edu/index.htm;

e Open Courseware Consortium http:/Www.ocwconsortium.
org;

e Flatworld Knowledge, http:/www.flatworldknowledge.com,
an open textbook initiative that has been in development since
2007;

e (OpenWetWare http://openwetware.org/wiki/Main—Page, an
effort to promote sharing information, know-how, and wisdom
among researchers who are working in biology and biological
engineering;

e Open Educational Resources (OER) Commons http:/wWww.oer-
commons.org/oer. OER Commons has forged alliances with over
120 major content partners to provide a single point of access
through which educators and learners can search across collec-
tions to access over 30,000 items, find and provide descriptive
information about each resource, and retrieve the ones they
need.

Ostrom and I were fortunate to have our book reviewed in seven-
teen scholarly journals. While the reviews were generally quite positive,
there were two criticisms that were mentioned by some reviewers. First,
a book on the knowledge commons should be available in open access
to the global community, and second, that it was too American-centric
without sufficient attention to marginalized, information-poor users
throughout the world. Crispin pointed out that “marginalized users are
the focus only in Peter Levine’s chapter on involving adolescents in creat-
ing public knowledge.” While our focus in the book was applying tradi-
tional natural-resource commons analysis to the theory and practice of
knowledge commons, and featuring various approaches to knowledge
commons study of which we were aware at the time, it is certainly true
that the questions of information equity, protection of indigenous, and
traditional knowledge commons from predatory capture or “enclosure”
are important. Shiva’s seminal work on biopiracy is as relevant today as it
was fifteen years ago.”°

Issues of information equity, universal access, and universal provision
of knowledge and information remain crucially important. Fortunately
the knowledge commons movement continues to grow as more people
throughout the world become aware of not only information-poor regions’
needs for qualitative and scientific information, but at the same time, the
critical need for access by “information-rich regions” to the wealth of sci-
entific knowledge from marginalized regions that is not available online.



India has long been one of the countries at the forefront of the knowl-
edge commons movement.™ A great step forward for knowledge commons
in India was the recent global Conference of the International Association
for the Study of the Commons (1As¢) held in Hyderabad, India in January
2011 that brought hundreds of practitioners, researchers, policymakers,
journalists, and funders to share their thoughts and lessons learned about
the commons. Besides the papers, publications, networks, community
and government initiatives, and movements have grown out of this inter-
national event.’> A tireless advocate for open access and provision in India
is scientist Subbiah Arunachalam. In an interview with Richard Poynder,
Arunachalam described the problem from the Indian point of view:

...research performed in India, and funded by Indian taxpayers, is reported in a
few thousand journals, both Indian and foreign. Since some of these journals are
very expensive, many Indian libraries—including sometimes the author’s own
institutional library—are not able to subscribe to them. As consequence, other
Indian scientists working in the same, or related, areas are unable to read these
papers. This is a problem common to all developing countries.”

But Arunachalam is critically aware that open access can solve both
the problems of access and provision. In his review of UKC, he writes:
“Indian librarians will do well to note that it is important to move from
being mere keepers of archives and stewards of information goods, to
active participants in the research process and in the production of
scholarly information.”+

In 2011, the Initiative on Commons (1C) was co-founded by the Foun-
dation for Ecological Security (FES) in India and the 1ASC in order to

bring together practitioners, policy makers and academia, working on various
domains of commons—physical commons such as forests, grazing resources,
protected areas, water, fisheries, coasts, lagoons, irrigation systems as
well as new commons such as knowledge, digital and cultural commons,
genetic resources, patents, climate, etc. It is an evolving platform to advance
understanding, research and advocacy on the commons. The initiative ultimately
aims to influence public perception, policy environment and programmatic
action in favour of the commons.'

Recently, 1c published an important, perhaps groundbreaking volume,
Vocabulary of the Commons, “a collaborative effort in the knowledge
commons” with the purpose of teaching local communities about the
commons so that they can “retake the commons, and then refashion
them into egalitarian ends. Retaking the commons needs a vocabulary
of commons—in thought (attitude), speech (intent), law (norms) and
programmes (practice).”’
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Without the space to discuss the hundreds of local and global net-
works on knowledge commons, websites, collaborations, initiatives, and
movements, that are thriving today, I would like to mention some serious
studies of or events around the knowledge commons that deserve men-
tion. In 2012, we can certainly say that the study of knowledge commons
has blossomed. The launch of the (open access) International Journal of
the Commons (IJC) in 2007, primarily through the tireless efforts of Eu-
ropean scholars Erling Berge and Tine de Moor with the support of the
International Association for the Study of the Commons, contains quite
a few articles on the knowledge commons.'”

The Cornell Law Review devoted an issue to the knowledge commons
in 2010." Spearheaded by legal scholars Michael J. Madison, Brett M. Fr-
ischmann, and Katherine J. Strandburg, the volume explores the concept
of “constructed” knowledge and cultural commons.” In the lead article,
the three editors present an adaptation of the Institutional Analysis and
Development Framework adjusted for “humanly-constructed” rather than
natural resource commons. They apply the framework to several types of
commons: intellectual property pools, open source software, Wikipedia,
the Associated Press, and jamband fan communities. Six commons schol-
ars provide further analysis in separate articles. This issue was followed by
a conference at New York University in 2011 and a forthcoming book in
2012 with contributions from Elinor Ostrom, Yochai Benkler, Carol Rose,
Jorge Contreras, Charles Schweik, and other major commons scholars.

The international effort to create a Microbial Scientific Commons,
led by Belgian scholar Tom Dedeurwaerdere, with US scholars Jerome
Reichman and Paul Uhlir, has made astounding inroads in the past five
years with a section of an issue of the 17¢ devoted to the Microbial Com-
mons.2° A previous publication was the “Exploring the Microbiological
Commons” issue of the International Social Science Journal.** In fall 2010
the National Academy of Sciences hosted the international symposium
“Designing the Microbial Research Commons.” The proceedings were
published open-access in 2011 by the National Academies Press.>* Tom
Dedeurwaerdere is chairing the 1Asc First Thematic Conference on the
Knowledge Commons in Louvain, Belgium in September 2012.2 Confer-
ence themes include:

e gcientific research and innovation commons;

e digital information commons;

e historical experience of the knowledge commons;
e  genetic resource commons; and

e cultural commons.



German scholar and advocate Silke Hilfrich teamed up with US ac-
tivists and commons thinkers David Bollier and Michel Bauwens to host
the International Commons Conference in Berlin in November 2012 at-
tended by 200 people from thirty-five countries.>+ A forthcoming com-
pendium preliminary titled The Life of the Commons about the state of
the commons and the global movement that is building a new economic
order is forthcoming in 2012.

The First International Workshop on the Cultural Commons was
held in Turin, Italy, in January 2010, resulting in a forthcoming vol-
ume, Cultural Commons: A New Perspective on the Production and Evolution
of Cultures.s A French anthology of international works on knowledge
commons was published in 2011.2

Leslie Chan, who founded Bioline International and co-founded the
Open Access Scholarly Information Sourcebook (0As1s) and the global
Open Access Map, has made important inroads in improving informa-
tion equity by building access worldwide to scientific journals.”” He
makes the interesting point that while knowledge seekers in developing
countries have greater access to published scholarly information, there
remains the enormous challenge of making accessible the kinds of in-
formation really needed. Citing a Nigerian writer he asks: “is it useful
for doctors in Nigeria to read about the latest high-tech treatments for
infertility published in a western journal when it is not economically fea-
sible to implement these procedures in cash-strapped public hospital in
Nigeria...?"® Chan, Kirsop, and Arunachalam’s very thought-provoking
piece “Towards Open and Equitable Access to Research and Knowledge
for Development” discusses initiatives that try to address the North-
South knowledge inequity that has led to “the misguided notion that
little, if any, research of substance is generated in the global South, and
that the needs of researchers in poor countries are therefore met solely
by information donation from the North. The one-way North to South
flow of knowledge is not all that is necessary for development, and the
Research4Life program only addresses part of the problem."”>

Much more research needs to be done in the area of indigenous knowl-
edge and commons. Jorason gives a good overview of some of the issues,
particularly the problems of language inequity, endangered languages, and
indigenous knowledge disseminating practices.’® University of Massachu-
setts scholar Jane Anderson‘s work on the growing conflicts over access
and control of indigenous knowledge in libraries, archives, and museums is
extremely timely, and her somewhat groundbreaking approach will appear
as a chapter in the forthcoming Madison, Frischmann, and Strandberg
book mentioned above. The Abrell et al. piece “Imagining a Traditional
Knowledge Commons: A Community Approach to Sharing Traditional
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Knowledge for Non-commercial Research” proposes a traditional knowl-
edge commons that would require a community of traditional knowledge
holders to develop in accordance with their bio-spiritual virtues the terms
and conditions for non-commercial access to their traditional knowledge.

One interesting new area of research within the global commons
arena revolves around cyber security, which is increasingly viewed as a
very complex knowledge commons.** Even the 2009 Obama administra-
tion “Cyberspace Policy Review” concurs: “One area needing further
study is whether and in what ways elements of the information and com-
munications infrastructure ought to be treated as a global commons.”:
Both the president and the report emphasize that the uUs cannot work in
isolation, that within the US there need to be public-private partnerships
to collaborate on cyber security; and that internationally we will need to
bring like-minded nations together.

As many observers have pointed out, the knowledge commons is a
global commons. Unfortunately, as McCay and Delaney recently pointed
out, we still do not understand any types of global commons very well,
and there does not seem to be a mass of research on it3* We under-
stand the global knowledge commons even less than global traditional
or natural resource commons. Most of the research on commons and
common-pool resources to date has concentrated on micro-level analy-
sis of local resources.*

The most pressing need if we want to better understanding any type
of knowledge commons is for more in-depth case studies—a need also
emphasized throughout the Cornell Law Review issue mentioned above.
As commons scholars, we realize how much we learned from Ostrom’s
analysis of case studies in her award-winning book Governing the Com-
mons: The Evolution of Institutions for Collective Action.s She rigorously
applied the Institutional Analysis and Development (1AD) Framework
to eighty-six case studies of long-enduring and robust natural resource
commons from around the world. Her analysis led to an understanding
of eight design principles that were shared by these commons:

e clearly defined boundaries;

e rules-in-use are well matched to local needs and conditions;

e individuals affected by these rules can usually participate in
modifying the rules;

e the right of community members to devise their own rules is
respected by external authorities;

e 3 gystem for self-monitoring members’ behavior;
e 3 graduated system of sanctions;



e community members have access to low-cost conflict resolution
mechanisms;

e nested enterprises—i.e. appropriation, provision, monitoring
and sanctioning, conflict resolution, and other governance ac-
tivities are organized in a nested structure with multiple layers
of activities.

While some scholars of new or knowledge commons tend to use
these design principles as a place to start their own analysis, we do not
really know how much they pertain to large, complex, constructed com-
mons such as scientific collaborations, Wikipedia, or genetic resourc-
es. We need new case studies that focus specifically on knowledge as a
shared resource, investigate the community of users and the rules in use
of individual knowledge commons, and then apply the rest of the 1AD
framework, the action arena, and how those variables lead to outcomes.
Such case studies would elucidate our understanding of why some of
these commons are successful while others are vulnerable and subject
to failure. Madison, Frischmann, and Strandberg underscore the impor-
tance of concerted studies in their 2010 article:

Structured inquiry into a series of case studies will provide a basis from developing
theories to explain the emergence, form, and stability of the observed variety
of cultural commons and, eventually, to design models to explicate and inform
institutional design.*

There are already some good case studies that should be mentioned.’” Os-
trom and Hess applied the 1AD framework to libraries not as a case study
but rather as an example of how to apply the framework in the case of
knowledge commons.®

This is a brief, and perhaps unsatisfying, overview of some of the
developments in the knowledge commons research arena since UKC.
Countless important references are unjustly missing from this piece.
The idea, at least, is to sow some seeds and provide suggestions for fur-
ther investigation. I applaud STAIR for this timely issue that so rightly
focuses on inequity and the urgency of universal access. For those with
access, these articles will contribute to a deeper understanding of the
knowledge commons. ®
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From Lobsters to Universities: The Making
of the Knowledge Commons

C. GEORGE CAFFENTZIS

ABSTRACT

Philosophers and social scientists from Hobbes to Hayek have debated the necessary
and sufficient conditions for the making of states and markets, but there has been a
remarkable lack of interest in the making of commons. This terra nullius of discourse is
especially problematic when considering the making of the all important knowledge
commons. In this paper I explore the making of a functioning commons off the
coast of Maine (“the lobster commons”) and draw lessons from this process in
exploring what would be the conditions for the making of the knowledge commons
and the role universities can play in this making.

Introduction

In this paper I address the practical task of actually making the knowl-
edge commons. I examine this project in two parts. The first part is a dis-
cussion of the typical difficulties encountered in the making of commons
in general. In order to concretize this theme, I analyse the making of the
“lobster commons” on the coast of Maine over the last hundred and fifty
years. The methods of lobster fishing developed by Maine lobstermen and
women have become a textbook example of how a group of people who
are not altruistic angels can come together to self-manage the exploitation
of a common resource without exhausting it or destroying each other.
Once we become sensitized to the difficulties in the making of com-
mons in general, I shall turn to the question of the knowledge commons
in particular. This, however, is not a simple, logical transition from
general to particular. Knowledge is a peculiar common good since it is
neither located in any geographical site nor is it a “natural resource” as
are most examples of common-pool resources in history (lands, forests,
aquifers, fishing grounds, etc.). Knowledge is everywhere and nowhere.

C. George Caffentzis, “From Lobsters to Universities: The Making of the Knowledge
Commons,” St Antony’s International Review 8, no. 1 (2012): 25-42.
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Indeed, knowledge is a peculiar example of a distinctive common re-
source called a “global commons.”

I then analyse a number of typical problems that the constituent
community of the knowledge commons, especially universities, their fac-
ulties and students, must face in preventing a “tragedy of the knowledge
commons.”

Communal Lessons Taught by Maine’s Lobster Gangs

What is required to make a knowledge commons, or indeed, any
commons at all? Commons require at least three elements for their
constitution: (i) a common-pool resource, i.e., a resource that combines
“difficult excludability” and “high subtractibility,” (ii) a set of people
who desire continuous, long-term access to the resource (“commoners”),
and (iii) procedures to arrive at a set of rules that commoners use to
manage the resource.' Any attempt to go from this abstract framework to
actual commons with specific resources, people, and rules, often leads
us to examples of either historical interest—e.g., evoking the cosy village
commons in medieval England (redolent of Tolkien’s Shire)—or “exotic”
locales, e.g., small communities in the forests of contemporary India.?

An example of a commons that is neither cosy/historical nor exotic
is the world-famous commons on the Maine coast from Kittery to East-
port that constitutes in area one of the largest commons on the planet.
The common-pool resource is composed of the millions of lobsters liv-
ing there; the commoners who desire access to these lobsters are the
thousands of lobstermen (and a few lobsterwomen) whose livelihood
is based on selling the results of their lobster fishing; and the set of
rules and procedures they use to manage the lobster fishery is a complex
combination of informal deals among the lobstermen, the state of Maine
and Us government laws and their agents. It is a rather remarkable feat
of co-management between the commoners and the government that
is responsible for the survival and success of the lobster industry at a
time when other types of fishing in the Gulf of Maine, organized largely
through open access rules, are facing extinction.

The present management of the lobster commons is based on the
Zone Management Law of 1995 that gave legal authority to a pre-existing
informal territory-based system of access to local gangs.? The law divides
the Maine coast into seven segments in which each segment has its zone
council made up of elected lobstermen who deliberate on issues such as
trap limits, the permissible size of lobsters taken to market and licensing
procedures in their area. The councils also arbitrate the inevitable dis-



putes that come with lobster fishing. The most prominent ones being, of
course, boundary disputes both among individual lobstermen in a zone
and inter-zone conflicts between gangs.

No lawgiver from Maine devised the present settlement of lobster
fishing that is based on the participants’ self-management of the fishery.
It arose out of more than a century of struggle among lobstermen them-
selves and between them and Maine and US government officials. The
making of this common was not irenic, but nor was it a bloody tragedy.
Consequently, it is worthwhile sketching its history to illustrate how an
actual commons is made.

This process had at least three stages. The first was a purely territo-
rial one. For example, someone who owned an island or a home on the
coast presumed to have the surrounding waters as his own fishing turf.
Consequently, “the first fishing territories were small, close to shore,
fished mainly in the warm months of year, and vigorously defended by
their owner or owners, who were usually close kin.” The battles to pre-
serve these small areas mostly involved trap molestation, often by cutting
traps’ buoys and warp lines or destroying all or part of them, and had
the quality of a Hobbesian war of all against all.

In the second stage, harbour or island gangs organized the terri-
tory on the basis of the geographical features of the area they lived in.
The average tourist looking over a Maine bay would not see what the
lobstermen saw: the dividing lines separating the territory allotted to the
members of a harbour gang and between different harbour gangs. These
gangs also carefully controlled the entry of new lobstermen, and often
rejected claimants by destroying their traps or in one way or another
harassing them until they left the fishery.s

In both these stages a set of territorial, access, and entry rules were
informally created (and enforced) by individual lobstermen or by har-
bour or island gangs. This was the period when the commons was
formed. The third stage has been one where a confrontation between
commons and the state initiated a gradual shift leading to the introduc-
tion of formal rules negotiated by lobstermen and the Maine state and
federal governments. This process has been aided and abetted by the
increase in law enforcement (e.g., stiffer penalties for trap molestation)
and an expansion of lobster fishing into the open sea where traditional
and legal territorial claims largely disappear.®

What has been the most important factor in the formation of the lob-
ster commons has been the change in lobstermen’s attitudes before and
after the cataclysmic developments in the 1930s when lobster catches
went to historic lows. Colin Woodward describes the lobster industry as
heading straight to a “tragedy of the commons” in the 1930s:
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Between 1905 and 1929, Maine lobstermen increased the number of traps they
used by 62 percent and fished over ever-longer seasons, but their catch fell by 28
percent. Only the ever-increasing prices kept an economic disaster at bay. The
stock market collapse of 1929 dealt the final blow to the industry ... Lobsters
were by then an expensive luxury item, and both demand and prices crashed
during the Great Depression of the 1930s.”

The lobstermen in the 1930s discovered a resistance to their livelihood
that required a collective response. They realized that their individual
violations of conservation laws were leading to a collective catastrophe.
As Acheson notes: “[I]ncreasingly, people became convinced that those
violating the conservation laws were doing far more damage than they
had thought previously.”®

The period since the 1930s has seen a remarkable reversal. “By the
1990s,” writes Acheson, “the lobster conservation laws became almost
self-enforcing.” In many cases this trend was further intensified. For ex-
ample, between 1997 and 1998 all the seven lobster management zones
voted on trap limits, i.e., the maximum number of traps an individual
lobsterman can operate. This was meant as a conservation measure and
was heavily supported even though it led to a sharp division in the vari-
ous harbour gangs between the big fishermen and the others.

The success of this conservation ethic and the co-management of the
lobster fishery has become evident in the industry’s survival and even
flourishing, or, at least, its holding its own in the recent energy price
jump and financial crash. Thus we have an example of a more than
century-long making of a commons. What does it teach us about the
constitution of a knowledge commons?

Certainly the experience of the Maine lobstermen encourages a healthy
scepticism towards both top-down governmental and short-term market
approaches to management of common resources. As the doyen of the
academic study of common property resources, Elinor Ostrom, concludes:
“|A] frequent finding [of studies of the commons] is that when the users of
a common-pool resource organize themselves to devise and enforce some
of their own basic rules, they tend to manage local resources more sustain-
ably than when rules are externally imposed on them.”*®

Indeed, the commons operates in the conceptual terra nullius be-
tween market and government; hence the process of its making has to be
different from the makings of the market and the government.

Let us consider three central features required in the making of the
lobster common: (i) increasing the shadow of the future, (ii) training in
communal values, and (iii) struggling against both the anti-communal
restrictions of the state and the temptations of the market.



First, increasing the “shadow of the future” on the present is crucial
for the making of a commons. In our case, this has two elements: the
future shadow of the lobsters and the future shadow of the lobstermen.
Lobstermen deal on a daily basis with other lobstermen who are largely
local residents and whose livelihoods will depend upon their access to
an abundant stock of lobsters far into the future. Moreover, they expect
to communicate with and to make deals with other potential competitors
concerning the lobster stock in the future. This situation allows them to
escape from the infernal difficulties of the Prisoner’s Dilemma.

So if someone breaks the evolving rules of the commons, especially
conservation laws that affect the future stock of lobsters, she can expect
that the others will know and break off co-operation with her. Given the
need for continual interaction on the sea, this could be a heavy burden.
Certainly, this is the case in Maine where trap molestation is a constant
threat while social sanctions and ostracism of defectors can “be more
effective than a dozen wardens.”"

Second, the training of the values of co-operation and reciprocity
are important in the making of a commons, since they frame and weigh
on the decisions concerning whether to co-operate with or defect from
the rules of access and contribution to the common resource.™

This is clearly seen in the informal apprenticeship served by all
who enter into Maine lobster fishing, for it is an artisanal industry that
requires enormous communal efforts, especially in times of immediate
danger, from storms to border defence. Lobstermen’s communities, or
gangs, carry on this education in values and skills and in the process
they have created a remarkable social system over many generations.
By creating a distinct “moral economy,” this system has survived both
economic and ecological crises, while simultaneously supplying the in-
ternational market and exploiting a species that occupies a very fragile
niche in the Atlantic’s ecology.®

Third, the commons needs to be valorized. Academic students of the
commons know this process as “changing the payoffs,” for all too often
the state criminalizes communal co-operation and the market tempts
many to break communal bonds and limits. Together they often prevent
commons from forming, so it is at this point that the struggle with the
state and capital is especially pronounced in the drama. Consequently,
it is important to end the criminalization of pro-commons behaviour
and to show that following the commons’ rules leads to prosperity and
not economic suicide.

The confrontation with state and capital in the making of the com-
mons is especially clear in Maine’s lobster industry. For almost a century
many of the daily activities of the lobstermen and -women—from territo-
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rial defence to the harassment of unwelcome newcomers—were consid-
ered violations of law that carried heavy penalties. It was only after the
passage of the Zone Management Law of 1995 that these practices were
transformed into the realm of quasi-legality. For example, “in 1999, the
zone councils were ... empowered to make proposals to limit the entry of
new fishermen into their zone as older license holders retired.”+ Simi-
larly, the market continually tempts those fishermen with a lot of capital to
employ ever-larger boats with many crewmembers to over-fish. This has
led to something of a class struggle within the lobster fishing communities
between the “big” and “little” ones in an attempt to forestall the inevitable
working-out of the market’s logic. Before the 1995 law there were many
informal efforts to impose trap limits with all the tensions and dangers
such efforts imposed, but in the late 1990s formal, state-sanctioned, and
locally voted upon trap limits were installed throughout Maine.

Is the Making of the Knowledge Commons Possible?

With the general notion of a commons and a concrete example of the
making of Maine’s lobster commons established, I now turn to the ques-
tion of the making of the knowledge commons and universities’ involve-
ment in that process. According to the general definition of a commons,
at least three elements are necessary: (i) a common-pool resource; (ii)
a community that accesses the resource; (iii) a set of rules for accessing
the resource and meta-rules for making these rules. A number of oddities
and paradoxes posed by the notion of the knowledge commons must be
successfully addressed before we can actually engage in its making in a
clear-headed manner.

The first difficulty is with the resource itself: knowledge. Knowl-
edge as a common-pool resource constitutes texts, concepts, images,
and sounds encoded and stored in a variety of forms—from binary
electro-magnetic states, via ink and paper, to vinyl, magnetized tapes,
or film, or even stone inscriptions. Although made up of individual
points of access (often called commons as well), it is a vast (potentially
infinite) expanse that includes anything from the languages of the an-
cient Mayans to the address of a local restaurant. This resource onto-
logically differs from the stock of lobsters on the coast of Maine. After
all, the common-pool resource in the case of the lobster commons is
spatially and temporally specific and has a relatively well-known proc-
ess of reproduction. Knowledge has no defined location in space and
time, its mechanisms of accumulation are not well known and it spans
the material/immaterial, the abstract/concrete, the specific/general,
and many other divides.



In other words, the totality of knowledge is hard to grasp, but pace
the Maine Lobstermen’s Association, it is infinitely more important for
human existence than all the lobsters on the coast of Maine. In fact, it
seems to escape from control by any particular government in the way
global commons like the atmosphere, the oceans, and outer space do.
Similarly, the market, or capital, is incapable of subsuming it since the
market itself requires this commons to operate, primarily in the form of
the background information required for each market transaction. Hence
the power relations between these commons and the state and market dif-
fer profoundly—while the lobster common is pressed on each side by state
and market, the knowledge common transcends and is a pre-condition of
both. Finally, the end of the lobster commons is to allow the commoners
to make enough money to support their needs through selling a commod-
ity to a distributor; whereas the end of the knowledge commons is the
accumulation of a common good that is neither monetary nor the source
of livelihood of any particular community to the exclusion of others.

The immensity of the epistemic resource combined with its partial
lack of tangibility makes it similar to language (given Saussure’s distinc-
tion between langue and parole’s) that also has a status of a potentially
infinite resource (since any grammar of a human language can gener-
ate an infinite number of grammatical sentences). Just as language is
a product neither of government nor market, but an immense diurnal
communal production of millions of speakers, listeners, readers, and
writers, so too is knowledge a vast communal product being produced
prodigiously on a daily basis. Just as one would be foolish to refuse to
acknowledge the wealth of the gift of language because it is unruly and
transcendent, one would be equally foolish to refuse to recognize the
wealth of knowledge because it too is unruly.

Yet, however vast, wild, and transcendent it is, knowledge is increas-
ingly being privatized and commoditized. Consequently, the powerful
political charm of knowledge’s low subtractability,—i.e., my use of an
item of knowledge does not deprive you of its use—is being challenged by
corporations and states. Corporations are using copyright and patent law
to make people pay to use an item of knowledge that had previously been
in the public domain, hence creating an artificial scarcity and increasing
its subtractibility. States are increasingly using their powers of secrecy
and surveillance to make it possible, on the one side, to know that you
and I know a particular item of knowledge and, on the other, to keep us
ignorant of its knowledge of our knowledge. Together these transforma-
tions of knowledge, which reached a new maturity recently, create the
need to protect the non-state and non-market access to knowledge as a
resource for life, and set the stage for the knowledge commons.
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A second difficulty arises with the community managing the knowl-
edge commons. “No commons without community” is an axiom of
commons studies on both the Right and the Left.® In the case of the
Maine lobster commons, there has clearly been a specified community
managing the common-pool resource for about a century and a half:
the harbour and island gangs. They have gone through many changes
in number, equipment, self-definition, and attitude, with the crisis of
the 1930s perhaps bringing about the most decisive changes, but they
have provided a continuity of work and concern, since lobster fishing
has been the basis of their livelihood in some cases for generations. But
what is the community of the knowledge common? Is it the set of human
knowers? If so, then it must include all of humanity. If not, then what
subset of humans is distinctly involved in the management of the re-
source knowledge? The intellectuals, the academics, or the literate? None
of these subsets seem correct, but then what is a commons that includes
all of humanity? Is humanity a community?

These are pertinent questions and they pose conundrums galore, but
they cannot be escaped by rejecting global solutions provided by global
governance touf court. For just as environmental groups like Greenpeace
must challenge the crimes of oil dumping and the killing of nearly ex-
tinct whale species that take place on the high seas far beyond the reach
of local communities, so too must the access to the resource of knowledge
be dealt with as a totality. It is true that at the moment most “global solu-
tions only serve as a legitimation of a capitalist and imperial power.””
This does not mean, however, that there cannot be ways of struggling
on a global level that matches the logical level of the knowledge resource
and in the process creating the type of communication and reciprocity
that is an essential prerequisite for the creation of a coming human com-
munity. This indeed is happening with a number of efforts to create new
forms of communal ownership and communication of knowledge—from
the Creative Commons licenses, to free co-operation, open access, file
sharing, peer-to-peer networks, etc.

A third difficulty arises from the rules of access and contribution
to the common resource of knowledge. The rules that were developed
in the lobster commons (V-Notching, double gauging, escape venting,
etc.) were devised as part of an effort by the lobstermen to both remain
economically viable and escape from the tragedy of the commons, i.e.,
the rules were functional to keeping the stock of lobsters large enough
to sustain profitable catches. But what is the point of the rules for access
and contribution for the knowledge common? How can rules be devised
to avert the tragedy of the knowledge commons? Indeed, what is the
“tragedy” in this case?



The true tragedy of the knowledge commons is the absorption of the
totality of knowledge into the realm of state administration or market
commodification. Consequently, the aim of the rule-making by the com-
munity of the knowledge commons is the creation of collective forces and
practices that can prevent the overwhelming enclosure of the commons
by state and market. The criterion for evaluating a successful set of rules
would be both whether the realm of free access to knowledge increases
and whether the contributions to knowledge creation increase as well.

Of course, knowledge is both an end and a means to an even higher
end: the liberation of humanity from oppression. How the possible con-
flicts between knowledge as a means and an end are to be adjudicated
is the ultimate question. But before we can anticipate this question, we
must first examine how to make the knowledge commons.

The Making of the Knowledge Commons

In the previous sections we examined how other commons, including
the lobster commons of Maine, were made and noted three considera-
tions as essential to the making of a commons: increasing the shadow
of the future, commoners learning commons values and practices and
changing of the pay-offs for co-operation. We shall apply this scheme to
the making of the knowledge common.

a. Increasing the “Shadow of the Future”

The shadow of the future element is the apocalyptic or revolutionary cri-
sis moment in the making of the knowledge common. A mental temporal
reversal that projects a future total enclosure of knowledge by both state
and market on to decisions made today, is required in order to motivate
the type of mass co-operation needed for the creation of the knowledge
commons. Ironically, the combination of the war on terror surveillance
and the maximization of neoliberal intellectual property policies of the
last decade, has unleashed the social imaginary that is gathering force
in the present social and economic crisis. It may well be that this period
will become for the knowledge common the equivalent of what the 1930s
was for the making of the Maine lobster common.

There is now a generalized sense of crisis with respect to the access
of knowledge being voiced across the intellectual spectrum. Phrases like
“the enclosure of knowledge,” “the crime of reason,” “the tragedy of the
anti-commons,” and “the silent theft of the knowledge commons,” have
become shibboleths of a movement that, like the ecological movement of
the 1060s and 1970s warning of climate change, is now envisioning the

”
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complete commodification and/or sequestration of knowledge.® Let me
review a small sample of this prophetic literature.

One of the most salient recent expressions of the extremity of our epis-
temic situation is by Noble-prize winning physicist, Robert B. Laughlin.
He claims that the national security restriction on research as well as the
patenting and copyrighting of knowledge has increasingly criminalized
the exercise of reason and the pursuit of learning. This development jus-
tifies his introduction of his catch phrase, “the crime of reason,” into the
discussion of the contemporary epistemic scene. He writes:

Our society is sequestering knowledge more extensively, rapidly, and thoroughly
than any before it in history. Indeed, the Information Age should probably be
called the Age of Amnesia because it has meant, in practice, a steep decline in
public accessibility of important information.”

Laughlin sees in the “criminalization of learning” a profound contra-
diction between the desire to give to the market and state powers to
achieve their purported ends for the greater good and the lingering
respect for one of the most basic of human rights: the right to know.
This desire and respect are now in contradiction. The consequences of
the situation described by Laughlin’s epigram, “the Age of Reason is be-
ing pushed out of its ecological niche by the knowledge economy,” will
only be fully felt in the future, but he argues that action to avoid it must
begin now and that action will be costly (for many corporations) and
dangerous (for many states).

David Bollier, a journalist and media activist, prophesizes that we
are on the verge of a “copyright police state.” He writes:

Copyright owners want strictly to control their creative and informational
works—in all markets, on all media platforms, and even in how people can
use copyrighted products. This is propelling an unprecedented expansion in the
scope and duration of intellectual property protection, as well as more intrusive
kinds of enforcement and new technologies of control.?

In effect, there is an ongoing “silent theft” of the dozens of resources that
Us citizens collectively own, from public forests to the electro-magnetic
spectrum, but with special emphasis on the knowledge commons. “big
content” computer and Internet corporations are the “silent thieves”
who are enclosing and privatizing the immense wealth developed by
thousands of generations of “knowers” without firing a shot.

Finally, consider the vision of Nancy Kranich, former president of
the American Librarians Association, who claims that the impression
of increased availability of knowledge during the Internet era is an illu-
sion. She writes:



[E]ven though more people than ever have access to computers and the Internet,
much valuable information is being withdrawn, lost, privatized, or restricted
from the public, who used to be able to rely on this same information. In effect,
this “walled garden” or “enclosure” online creates an increasing threat to
democratic principles of informed citizens and academic principles of building
on the shoulders of giants. Looks are deceiving: while it appears that we have
more, we actually have less and less.”

It is difficult to assess her quantitative claims (is it more or less?), but the
evidence she brings to bear on her prophecy is impressive. For example,
she points out that libraries that subscribe to a database have nothing
to offer users if they discontinue leasing, even if they had paid fees for
decades, due to restrictions on archiving and preserving the material on
the database. “When budget cuts come,” says Siva Vaidhyanthan, “the
library has no trace of what it bought: no record, no archive. It’s lost
entirely.”> Do we have more data now and less later?

These individual voices are joining many others to cast the shadow of
the future onto the present. They are beginning to become self-conscious
and are slowly forming a collective force, i.e., a movement. These proph-
ets’ hellish visions of an electronic, free market, Fahrenheit-451 world
are echoed by the practical efforts of some universities and “knowledge
rights” organizations that are challenging both the legal and administra-
tive repression of free access to the knowledge commons.* These overt ef-
forts to resist the growing privatized/securitized knowledge order are but
observable peaks in an ocean of billions of acts of epistemic subversion
that have become commonplace in the life of university faculty members
and students. Together these developments constitute a growing move-
ment of resistance to the complete neoliberal and national-security state
destruction of the ever-nascent knowledge commons.

This movement is posing a number of unavoidable questions, espe-
cially to universities because they are the institutions that present them-
selves both as providing the preliminary training required to access
knowledge and as expanding the dimensions of the knowledge commons
through scientific and scholarly research and artistic creations. Univer-
sity administrators, faculty and student can no longer avoid responding
to questions like:

e  Will universities be advocates for open access to the knowledge
commons?

e  Will universities require that their faculty members make their
research results available in the public domain?

e  Will faculty members self-archive the products of their research
and demand that their work be available in the public domain?
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These are not easy questions to answer, mainly because they put into doubt
the economic strategy of most universities in the neoliberal era. If answered
affirmatively, for example, they will put universities in conflict with con-
tent providers like publishing, television, and film companies as well as in-
ternet providers. Unless driven by a vision of a catastrophe, the universities
would lack the energy to deal with the resistance of these providers.

b. Training in Communal Epistemic Values

The second aspect of the making of the knowledge commons that is rel-
evant here is the training of commoners in communal epistemic values.
Historically, the creation of knowledge has been a social and even global
process, as we now realize, but the ideology of individualism is still domi-
nant in education. Learning as a singular enterprise has been the centre
of bourgeois philosophy of education and still has a residual power to
this day. “Is this your work?” is the primary question of assessment and
the violation of the rule of isolated self-creation is the primary sin for
this philosophy even though it has been clear since antiquity that knowl-
edge is a collective product. The power of this individualistic paradigm,
however, is now giving way to a collective methodology of knowledge
production.

This kind of training in communal epistemic values is now becom-
ing inherent in the prevailing models of knowledge production. David
Bollier writes:

From libraries to biotech researchers to musicians, many groups are coming
to recognize the value of their own peer-based production and understandably
wish to fortify and protect it. In one sense, this is simply a rediscovery of the
social foundations that have always supported science, academic research, and
creativity. The scientific research community has long honored the sharing of
knowledge and resources, open dialogue, and sanctions against fraudulent
research. For years, academia has flourished with the same ethic of sharing and
openness among the members of a self-governing community. The creativity of
jazz, the blues, and hip-hop has always been rooted in musical communities
and intergenerational traditions that encouraged borrowing, emulation, and the
referencing of works by other artists.*

These communal epistemic values Bollier refers to have become inte-
grated in the technology of our time. How often do we begin our re-
search on a listserve that makes it possible for us to coordinate our
thoughts and knowledge with multiple interested others as if we were
in the same room? Similarly, we have all been involved in informa-
tion and file-sharing in networks that stretch across continents. Indeed,
the co-operative training of factory workers that Marx so praised in



Capital—"When the worker co-operates in a planned way with others,
he strips off the fetters of his individuality, and develops the capabilities
of his species”—has now become diffused in the communication and
epistemic technology inside and outside the factory or office. So the
training in co-operation—that had such revolutionary consequences in
Marx’s thought—has now become a commonplace experience for work-
ers both inside and outside the waged workplace in the United States
and Western Europe.

Howard Rheingold, a writer on the social implications of technolog-
ical change, identified eight different “technologies of cooperation” that
provide much of the training in co-operation that are now in use.>® This
article will not examine all eight of them, but simply note his discussion
of “knowledge collectives,” which “rather than treating knowledge as
private intellectual property, they treat it as a common-pool resource,
with mechanisms for mutual monitoring, quality assurance, and protec-
tion against vandalism and over-consumption.”?” These collectives need
not be small. The most famous, Wikipedia—the Encyclopédie project of
our times—is organized as a wiki (an easy to edit web page) that allows
groups to create a large, self-correcting knowledge repository with mil-
lions of articles in hundreds of languages available for open access. But
the key to such knowledge communities is the recognition of the expo-
nentially growing power accruing to being a part of a huge coordinated
group with enormous surplus capacity for computation as well as for
investigation.

The making of the knowledge commons requires and potentiates the
training in co-operation that is now inherent in the new technologies.
But this development should not blind us—as a similar development
blinded Marx—to the fact that the training in co-operation and commu-
nal values is not the unique product of mid-nineteenth century or early
twenty-first century industrialization and mechanization.?® This training
and these values had been commonplace in human history down to early
modern times and still are basic to the moral formation of most of the
world’s children to this day.>

Nor should this development dazzle us—as Michael Hardt and
Antonio Negri seem to have been3*—into thinking that this technology
can only have one social outcome (increased co-operation) and will have
a homogenizing effect on the work process throughout the planet, so that
peasant farmers in India and shack-dwellers in South Africa will have an
implicit alliance with computer programmers in Boston on the basis of
the increasing immateriality and intellectuality of their work. True, in-
dustrial work became a paradigm of work in the nineteenth century; but
that did not mean that all work was patterned on the factory system.*
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Moreover, there is nothing inevitably unifying in a technology.
Steam engines and computers can be both agents of division as well as
agents of co-operation. Indeed, differences in the capital intensity of
production processes are inevitably used to create hierarchies within
the working class; both within enterprises and throughout the global
system; with those working in the high-tech industries commanding a
higher wage (and all that that means) than those working in the lower
tech-industries.

However, there is no doubt that one of most surprising developments
of the computer revolution is that alongside the “get-rich-quick” ethos of
Silicon Valley, a fluorescence of communal behaviour has emerged among
the cyber-commoners.* This will undoubtedly add a new dimension to
the residual communality of the human race that has been preserved in
thousands of agricultural villages throughout Africa, South America, and
Asia and promises to be the mixed soil of the knowledge commons.

However, though the Silicon Valleys and the Nile Valleys of the
world are important for the knowledge commons, there is no doubt that
the universities are going to be the central institutions responsible for
training in communal epistemic values that is essential to the making of
a knowledge commons. Whether they will live up to this responsibility
is an open question, for if their increasing commitment to neoliberal
values intensifies, they will certainly not.

c. Changing the “Pay-offs”: Struggle with State and Capital

Once the commons is foregrounded via the apocalyptic-prophetic mes-
sage and the values of the commons are instilled in the coming genera-
tions, the makers of the knowledge commons must deal with the threats
from the state to criminalize communal behaviour and from the market to
tempt the commoners to defect from the community. These are continual
threats and require a structural response if the knowledge commons is to
be stabilized.

The state has a long history of criminalizing a wide variety of “cus-
toms in common.” For example, workers used to sell the wooden chips
produced in building wooden ships in eighteenth century England to
supplement their income. This was their custom in common. Samuel
Bentham, Jeremy’s brother, redesigned shipbuilding vards to make sur-
veillance of the workers more effective, and redesigned the law to crimi-
nalize the custom of appropriating and selling the chips. This surveil-
lance and law reform dramatically lowered the pay-off of co-operating
with other workers in picking up the chips and smuggling them out of
the ship yard.»



The state’s sequestering of knowledge and its support of copyrights
and patents criminalizes the “free” dissemination and reproduction
of knowledge. The antagonistic responses have been both on a legal
level—the challenges in national and international courts of the intel-
lectual property laws—as well as by direct action, i.e., the hacking of
government web sites, the sharing of music and film DVDs, the placing
of copyrighted material on public domain web sites, etc. However un-
comfortable this bifurcated (half legal and half not) struggle makes us,
its success will be crucial to the survival and growth of the knowledge
commons in the coming years.

The second aspect of the shift in pay-offs requires a direct confronta-
tion with the market and the rent-seeking character of intellectual prop-
erty owners. An item of intellectual property is a sort of meta-commod-
ity that one rents in order to produce another commodity or an object of
consumption, just as land is a meta-commodity that one rents in order to
produce other commodities, for example, wheat for sale, or subsistence
goods, such as wheat for home consumption. The claim of the defenders
of intellectual property rights is that without the possibility of receiving
rent—in the form of leases, royalties, or licenses—there would be no
incentive for people to produce new texts, software, and machines at
some cost to themselves.

Certainly, this rental pay-off is a temptation for many to accept the
restrictions on textual reproduction and dissemination in exchange.
Who would not be tempted to accept the royalties for a best-selling novel
(if one was the author) or the licensing fees of a successful Windows-like
software program (if one were the designer) while accepting the restric-
tion on copying? Thus the intellectual property regime offers the tempta-
tion to reject open access to portions of the knowledge commons.

Though the temptation is real and is often the source of the destruc-
tion of commons—is its empirical premise correct? Would innovation
stop without intellectual property rent incentives? This claim’s truth is
hard to assess, but there are two major pieces of countervailing evidence.
First, the human race has been innovating for tens of thousands of years
before intellectual property legislation began to be introduced in the
eighteenth century. Second, in the last few decades there has been an
enormous amount of original work done on all levels of the internet—
from designing the world wide web to writing an entry on an obscure
fifteenth century Italian poet for Wikipedia—that has not been copy-
righted or patented.

This evidence reminds us that there are many ways of rewarding peo-
ple for innovations not based on rents and their excessive restrictions on
reproduction. These alternatives range from wages and profits, to “priz-

39



40

es,” “fame,” and “gifts.” Each of these forms of incentive has weaknesses
and strengths, but there has been no argument or empirical evidence
yet to demonstrate that the rental model is superior to them—indeed,
the evidence mentioned above appears to call this model into question.
Consequently, an important element in the making of the knowledge
commons is the construction of alternative, non-market based forms of
incentives for contributions to the knowledge commons.

Conclusion

At the end of this trajectory from lobster beds to university libraries it
should be clear that the making of the knowledge commons is a huge
task before us requiring a level of social imagination and collective will
that surpasses the technical imagination and will that has created the
digital computer and the internet. Shall universities play a productive
role in this making or will they join with the corporate world in the
project of enclosing and privatizing knowledge? This choice will deter-
mine not only the fate of the knowledge commons but also the future of
universities in the twenty-first century. B
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Open Access Scientific Publishing and the
Developing World

JORGE CONTRERAS

ABSTRACT

Responding to rapid and steep increases in the cost of scientific journals, a growing
number of scholars and librarians have advocated “open access” (0A) to the
scientific literature. 0A publishing models are having a significant impact on the
dissemination of scientific information. Despite the success of these initiatives, their
impact on researchers in the developing world is uncertain. This article analyses
major OA approaches adopted in the industrialized world (so-called Green 0A4,
Gold 04, and 0A mandates, as well as non-0A information philanthropy) as they
relate to the consumption and production of research in the developing world. The
article concludes that while the consumption of scientific literature by developing
world researchers is likely to be significantly enhanced through such programs,
promoting the production of research in the developing world requires additional
measures. These could include the introduction of better South-focused journal
indexing systems that identify high-quality journals published in the developing
world, coupled with the adjustment of academic norms to reward publication in
such journals. Financial models must also be developed to decrease the reliance by
institutions in the developing world on information philanthropy and to level the
playing field between 0A journals in industrialized and developing countries.

Introduction

Sociologist Robert K. Merton is perhaps best remembered for identify-
ing the norms that characterize the practice of modern science. Among
these norms is the willingness of scientists to share knowledge with one
another.! Such sharing is critical to the advance of science and to the
independent verification of scientific claims. The many benefits of scien-
tific research—improvements to health, agriculture, infrastructure, and
industry—also flow from the ability of scientists to share and build upon
each other’s discoveries. But despite the importance of sharing scientific
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information, the ability of scientists to access knowledge relevant to their
fields remains under pressure. Since the beginning of modern science,
the majority of scientific findings have been published in specialized
journals. Journals select articles for publication using a system of peer re-
view where researchers evaluate the submissions of their peers based on
the submissions’ scientific merit, originality, significance, and, in some
cases, the reputation of the authors.

Different estimates place the current number of peer-reviewed scientific
journals between 16,000 and 24,000,* yielding between 1.2 and 1.6 mil-
lion articles per year. Yet the most selective and prestigious journals can pub-
lish only a fraction of the thousands of articles submitted to them each vear.

In the traditional scientific publishing model, neither authors nor re-
viewers are compensated. Libraries that wish to make a journal’s content
available to its users pay substantial subscription fees. Due in large part
to the growing role of commercial publishers in an industry formerly oc-
cupied by learned societies and university presses, between 1975 and 1995
the price of scientific journals spiralled upward at rates far in excess of
inflation.? The cost of subscribing to multiple journals, particularly in spe-
cialized technical areas,+ became prohibitive to all but the largest institu-
tions. The result was a significant reduction in subscriptions by academic
libraries, not to mention headlines such as “Libraries Stunned by Journal
Price Increases.”s This phenomenon has been termed the “serials crisis.”

The impact of the serials crisis was particularly pronounced in the
developing world.® In his 2006 book The Access Principle, John Willinsky
poignantly recounts the experience of the Kenya Medical Research In-
stitute (KEMRI), a leading East African research centre, which by 2000
could only afford to subscribe to five scientific journals, none of which
focused on tropical diseases or KEMRI’s other primary areas of research.’”
Ironically, at that time, KEMRI was among the more fortunate institu-
tions in the developing world. According to a World Health Organization
(WHO) study conducted in 2001, 56 per cent of research institutions
in very low-income countries had no subscriptions to international sci-
entific journals and 21 per cent averaged only two such subscriptions.
Even in the next income tier, 34 per cent had no subscriptions, and a
further 34 per cent had between two and five.® Today, governments in
some middle-income developing nations are helping local institutions
fund journal subscriptions via centralized procurement houses. Govern-
ment strategies vary, however. While some governments provide a lim-
ited number of journal subscriptions to a broad range of public universi-
ties, others focus only on what are seen as top local institutions. Even in
countries that could afford to fund local institutional subscriptions, such
support is sometimes lacking, in part due to historical suspicion of the



Western research establishment.? Thus, the serials crisis continues to be
felt at all levels and types of institutions in the developing world.

The Global Call for Open Access

One response to the serials crisis has been the rise of a vocal and influen-
tial “open access” (0A) movement among scholars and librarians. This
movement in scientific publishing is linked to the rise of the Internet
in the 1990s, when it became widely apparent that research could be
shared online at low cost and great speed. In 2000, Harold Varmus, the
Nobel-winning Director of the us National Cancer Institute, and other
prominent scientists formed the Public Library of Science (PLoS), a coa-
lition dedicated to improving public access to biomedical literature. The
PLoS circulated an open letter, eventually signed by 34,000 scientists in
180 countries, urging publishers to make “the full contents of the pub-
lished record of research and scholarly discourse in medicine and the life
sciences” publicly available within six months of initial publication.

The 0A movement gained further momentum in 2001 when a group
sponsored by George Soros’s Open Society Institute met in Budapest to
develop recommendations for expanding open access to peer-reviewed
scientific literature. The resulting Budapest Initiative, released in Febru-
ary 2002, calls for self-archiving of journal articles by scholars and for
a “new generation” of 0A journals, disseminated as widely as possible.
The lofty goal of the Budapest summit was no less than “building a fu-
ture in which research and education in every part of the world are
that much more free to flourish.” Similar calls followed from Bethesda,
Maryland in June 2003 and Berlin in October the same vear.” The three
declarations—Budapest, Bethesda, and Berlin—known as the “Three
Bs,” received wide support from the international scientific and academ-
ic communities. Though they differ in detail, all three call for the free,
online accessibility of scientific literature and the elimination of restric-
tions on its reproduction.

The 0A initiatives culminating in the Three Bs were led largely by
scientists, archivists, and advocates in Europe and North America. At
the same time, similar concerns were being voiced by representatives of
developing countries within the broader “Access to Knowledge” (A2K)
movement. The A2K agenda, which shares an intellectual heritage with
the more mature “Access to Medicines” movement, was first articulated
in 2003 by a group of activists, non-governmental organizations, and
developing world delegates to the World Intellectual Property Organiza-
tion (WIP0).” Early A2K discussions were concerned primarily with the
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availability of educational materials and learning tools. The agenda has
since grown to encompass a diverse range of issues surrounding the acces-
sibility to the developing world of technological, cultural, and educational
resources produced in the industrialized world. Access to scientific litera-
ture emerged as a key component of the A2K movement. The Declaration
of Principles of the World Summit on the Information Society (WSIS), a
meeting convened by the United Nations in December 2003, included as
a key principle “equal access to all scientific knowledge and the creation
and dissemination of scientific and technical information, including open
access initiatives for scientific publishing.”# Similar sentiments were ex-
pressed in the wiPo Development Agenda® and a proposed (but still un-
successful) A2K Treaty.”® The Pan-American Health Organization and Lat-
in American and Caribbean Centre on Health Sciences Information led
a coalition of the South, which met in Salvador, Brazil in 2005 to urge
that access to scientific literature be considered a “universal right.”” Calls
for global open access to scientific information continue, including, most
recently, in the Washington Declaration on Intellectual Property and the
Public Interest. This declaration, developed by an international coalition
of experts at the Global Congress on Intellectual Property and the Public
Interest held at American University in August 2011, echoes the themes of
the Three Bs declarations while speaking more broadly to mitigating the
global trend toward intellectual property “maximization.”

Modes of Open Access Publication

These calls for open access have not gone unheeded, and numerous 0A
initiatives have emerged over the past decade. These range from govern-
ment mandates to university policies to innovative publishing models.
Below is a summary of the principal modes of 0A publication for scien-
tific literature.

Self-Archiving—The Green Route

Before the advent of the Internet, researchers circulated their published
articles to colleagues by mail or fax. The Internet has made the practice
of sharing faster and more efficient. Many faculty members post copies
of their work, both pre-publication and post-publication, on their de-
partmental or institutional web pages, making it available to all without
charge. This practice is termed “self-archiving,” or the “Green” route to
0A. One study found that in 2008 approximately 12 per cent of the pub-
lished scientific literature was available through Green 0A archives.”



Though self-archiving enjoys the virtues of convenience and speed,
it is not without its limitations. It relies on the technical capabilities and
idiosyncrasies of the author’s home institution, lacks indexing across dif-
ferent repositories, and suffers dislocation when authors move from one
institution to another. Some disciplines have launched centralized ar-
chiving services such as arXiv.org (physics and mathematics) and SSRN
(social sciences, economics, and law). These services generally allow
free submission of articles, some limited indexing, and free access to
all users. They are typically supported by volunteer efforts, institutional
grants, or charitable contributions. In addition, numerous software tools
now exist to enable self-archiving and tagging of documents so that they
can be easily searched and indexed.>°

Perhaps the most serious challenge to self-archiving (whether insti-
tutional or centralized) is presented by copyright law. Even though scien-
tific facts and conclusions are not themselves copyrightable, the articles
(including text, diagrams, and illustrations) in which they appear are
subject to copyright protection. Because scientific publishers typically
require authors to assign them the copyright of articles, authors have
traditionally been constrained from disseminating their published work
outside the publisher’s established channels. An author who wishes to
post a copy of a published article on his or her web site cannot do so
without the permission of the publisher. In response to this situation, a
number of prominent research universities, in conjunction with groups
such as the Association of College and Research Libraries (ACRL) and
the Scholarly Publishing and Academic Resources Coalition (SPARC),
began in 2005 to encourage researchers to use “author addenda” in their
publishing contracts.> These addenda typically reserve an author’s right
to publish her work on an institutional web site or other 0A repository
following journal publication. Like the riders to a real estate purchase
agreement, author addenda require the agreement of both parties to be
effective. Large institutions that subscribe to numerous publications have
proven to possess sufficient leverage to persuade publishers to permit
such archiving. Self-archiving of pre-print versions of articles after the
expiration of an agreed embargo period is now permitted by a growing
number of commercial publishers.>? But this is more difficult for smaller
institutions and for institutions in the developing world.

Open Access Journals—The Gold Route

Green 0A is designed to mitigate copyright-based access limitations im-
posed by proprietary journals. An alternative 0A approach bypasses
limited-access journals by making published literature open from the
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outset. This approach is enabled by a relatively new category of 0A jour-
nals, primarily in the biomedical sciences, that support themselves not
by charging readers, but by charging authors who publish in them.=
This model is known as the “Gold” route to 0A. According to one recent
study, approximately 8.5 per cent of articles published in 2008 were
openly available from the publisher.>+

The first significant Gold 0A publishing venue was launched in
2000 by for-profit publisher BioMed Central, today part of the Springer
publishing group. BioMed Central publishes more than 220 0A journals
across biomedical science. In 2003 PLoS launched its first 0A journal,
PLoS Biology. PLoS has since achieved significant recognition. Its flag-
ship journal PLos ONE published 6,749 papers in 2010, more than any
other scientific journal.> Publication fees for PLoS journals range from
Us$1,350 (for PLoS ONE) to $2,000 (PLoS Biology and PLoS Medicine).>®
Increasing numbers of funding agencies have committed to pay 0A pub-
lication fees for research that they support.>”

In addition to journals that began as 0A vehicles (“born 0A” jour-
nals), a number of proprietary journals have converted to Gold 0A for-
mats. Other proprietary journals now offer authors an option to choose
whether to publish in the traditional manner, where the author is not
charged, but access to the article is granted only to paying subscribers, or
under a Gold 0A model, where the author pays and access is free. Gold
0A journals have grown steadily over the past decade and show signs of
financial sustainability. One study found that in 2009 nearly 200,000
peer-reviewed articles were published in 4,769 Gold 0A journals, rep-
resenting between 6 and 8 per cent of the total peer-reviewed scientific
literature published that year.?® 0A journals have thus seen impressive
gains in just a decade, though the large majority of peer-reviewed scien-
tific output continues to appear in commercial, limited-access journals.

Time-Delayed Open Access

The scientific publishing industry has not uniformly opposed OA initia-
tives and a few publishers have even embraced them. Journals such as
the New England Journal of Medicine (NEJM) and Molecular Biology of the
Cell (MBC) voluntarily make their contents publicly available after a wait-
ing period (six months for NEJM, two months for MBC).* The theory
behind such delayed-release programs is that institutions will continue
to subscribe to journals in order to ensure that their researchers have
access to the most current literature, even if content is eventually made
publicly accessible. Though seemingly successful, such delayed-release
programs have been adopted primarily in journals published by learned



societies, rather than commercial publishers. This is the case with both
NEJM and MBC,*° whose publishers serve their members through multi-
ple channels, of which journal publication is only one. The largest pub-
lishers of scientific journals, Reed Elsevier (approximately 1,800 titles),
Taylor and Francis (more than 1,000 titles), and Springer Verlag (more
than 500 titles), which as of 2006 collectively controlled 60 per cent
of scientific research content, are commercial interests with significant
subscription and reprint revenues at stake.' These organizations have
not, by and large, engaged in any large-scale adoption of 0A models,
the notable exception being Springer’s acquisition in 2008 of BioMed
Central, the largest Gold 0A publisher.

Institutional Mandates

Both Green and Gold routes to 0A are largely voluntary. Authors choose
to make their work openly accessible, either by self-archiving or submit-
ting it to an 0A journal. Beginning in 2008, however, several prominent
research universities including Harvard, the Massachusetts Institute of
Technology, and University College London began to implement policies
arising from their frustration with commercial publishers’ unwilling-
ness to allow self-archiving. These policies typically mandate that faculty
members deposit research publications in 0A databases, whether or not
the work has previously been published commercially, within some de-
fined period after initial publication.* Institutional mandates give schol-
ars at these institutions a strong incentive to submit their work to jour-
nals that permit self-archiving or other 0A releases, and consequently
encourage commercial journals to permit such access. By the end of 2011
more than 150 institutions worldwide had implemented mandatory 0A
policies,® and self-archiving is now permitted by a growing number of
commercial publishers.+ The use of time delays before published content
is granted 0A status has facilitated negotiation and agreement on this
difficult issue.’s

Funder Mandates and Repositories

Closely related to institutional 0A mandates are requirements that have
been implemented by funders of scientific research, both governmental
and non-governmental. Non-governmental research foundations such as
the Wellcome Trust in the United Kingdom, the Howard Hughes Medi-
cal Institute and the MacArthur Foundation in the United States, and
nearly fifty other funding bodies throughout the world have implement-
ed requirements for OA release of published research.® These mandates
typically provide that if research is financially supported by the funder,
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the researcher must deposit any resulting scholarly articles in an 0A re-
pository, though how exactly this requirement is met is often left to the
individual researcher.

A more contentious debate surrounds the publication of government-
funded scientific research, which represents a large portion of academic
research globally. By one estimate, research funded by the Us National
Institutes of Health (N1H), with an annual research budget of more than
$30 billion, produces approximately 60,000 scientific papers per year.>”
From 2003, a growing number of scientists, archivists, and policy mak-
ers began to argue that it was inappropriate for taxpayer-funded research
to inure solely to the financial benefit of publishers, and that the public
should be granted free access to taxpayer-funded research. Accordingly,
in June 2004 the Us House Appropriations Committee instructed NIH to
make all scientific publications generated by NIH-funded research avail-
able online. After considering more than a thousand responses received
during a sixty day public comment period, NIH adopted a policy*® that
encouraged, but did not require, investigators to place the full text of
their published articles in the National Library of Medicine’s publicly-
accessible PubMed Central archive within six months of publication.>
With little direct incentive to comply, scientists did not submit their arti-
cles to PubMed Central in large quantities.+° In 2007 Congress directed
NIH to revise its policy to require OA publication of NIH-funded papers.
The revised policy went into effect in 2008.4' All publications arising
out of NIH-funded research must be submitted to PubMed Central within
one year of publication. As of December 2011, the PubMed Central re-
pository held approximately 2.3 million articles relating to the biomedi-
cal sciences. Similar 0A mandates have been enacted by the European
Research Council, the UK Medical Research Council, and numerous
other funding agencies. Though government 0A mandates such as the
NIH policy have been opposed by the commercial publishing industry,+
legal challenges have not been successful in overturning them.

Open Access and the Developing World

Since the Budapest Initiative, concerns regarding the availability of sci-
entific literature to researchers in the developing world have formed an
integral part of the 0A debate. Recalling the crippling subscription re-
ductions experienced during the serials crisis, commentators agree that
0A models are likely to benefit researchers in the developing world.+
Yet, as shown in the preceding sections, there are numerous divergent
models by which oA publishing is being implemented. Which of these



0A models are most likely to benefit, or least likely to disadvantage, re-
searchers in the developing world? Are the needs of researchers in the
developing world the same as, or somehow different from, the needs of
researchers in the industrialized world?

The State of Science Publishing in the Developing World

To address these questions, it is useful to unpack some assumptions un-
derlying the discourse on science in the developing world.++ In the in-
dustrialized world, scientists generally fill two complementary roles: as
consumers and as producers of information. Scientists as consumers read
journal articles to keep abreast of developments in their fields. They use
this reading for a variety of purposes: in educating students, in develop-
ing and using technology, and in formulating their own research pro-
grammes. Depending on the institution, the emphasis placed on each
purpose will vary.

In the developing world, the relative weight placed on teaching, tech-
nological capacity, and research productivity is likely to vary even more.
Some countries that are considered “developing” according to average in-
come, such as South Africa, Brazil, India, and China, have prestigious re-
search institutions whose faculties publish in well-regarded journals and
collaborate with researchers around the world. Other developing coun-
tries, including most countries in sub-Saharan Africa, the Middle East,
Southeast Asia, the Caribbean, and Latin America, possess few of these
attributes. There are many statistics and studies attesting to the modest lev-
els of scientific output from the lowest income countries.4 David King’s
frequently cited 2004 study of global scientific literature is telling.4¢ Of
all articles published between 1997 and 2001 in scientific journals in-
dexed by Thomson 181 (approximately 8,000 journals, in 36 languages),
roughly 35 per cent included authors based in the United States, 37 per
cent in the European Union, 9 per cent in Japan, 5 per cent in Canada,
and 3 per cent in each of Russia, Australia, and China. The only other
developing countries to appear on the list were India (2 per cent), Poland
(1 per cent), Brazil (1 per cent), South Africa (0.5 per cent), and Iran
(.13 per cent).

Similarly skewed figures exist with respect to the number of journals
published in the developing world. A 2004 study reviewed the 43,500
peer-reviewed scientific journals found in Ulrich’s Periodicals Direc-
tory and found only 327 journals published in the 47 countries of sub-
Saharan Africa (0.75 per cent).+ Willinsky offers various explanations
for the lack of research publication in the developing world.+* These
include the small number of locally-published journals, the lower pres-
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tige and recognition of those local journals that do exist, the exclusion
of those journals from internationally recognized indexes, the difficulty
researchers from the developing world have getting work accepted by
international journals,+ and perceived peer reviewer bias against devel-
oping world authors. Other factors militating against developing world
researchers include difficulties writing in English (the language of most
international scientific publications), lack of editorial support, and lack
of experience preparing manuscripts.s°

These findings suggest that, at least on an international scale, re-
searchers in developing countries remain primarily consumers of scien-
tific information. They use scientific journals primarily for educational
purposes and to implement the latest technological advances in fields
such as medicine, public health, agriculture, and hydrology. Their actual
production of scientific information lags far behind the industrialized
world. Even in their capacity as consumers, the situation of developing
world researchers is complex. Observers in the industrialized world, ac-
customed to high-speed Internet access, often overlook the low rates of
broadband penetration in much of the developing world.s Many func-
tions associated with electronic access to literature, from searching to
downloading articles, are slower and less reliable.

A second factor is the coverage of the literature available in the de-
veloping world. In 0A discussions, emphasis is usually placed on the
biomedical sciences, as it is generally believed in the industrialized world
that advances in medicine, biochemistry, and public health are likely to
improve life in the developing world. Biomedical issues have been a sta-
ple of the development agenda for years in connection with the Access to
Medicines movement, and thus form a natural extension in the context
of 0A. Next in line are other scientific fields with clear applicability
to challenges faced by the developing world: engineering, climatology,
agriculture, renewable energy, population science, infrastructure devel-
opment, and the like.

Observers have also cited such fields as anthropology, paleontol-
ogy, archeology, and geology as important, given the resources found in
many developing countries. But how pressing is the need for the latest
literature on mathematical theory, high energy physics, or planetary sci-
ence, fields that are the subject of significant investigation in the indus-
trialized world but have little direct bearing on developing world issues?
Is the ultimate goal of expanding developing world access to scientific
literature primarily ufilitarian, in which case the value of a body of litera-
ture should be measured in terms of improving human health, economic
development, and other tangible metrics, or based on an inherent right
of all individuals to access the fruits of scientific research and participate



in the global intellectual community? Should all fields of knowledge be
valued equally?>? Answers to these questions will affect strategies for im-
plementing 0A programmes in the developing world.

The Costs of Information Philanthropy

There is one additional and significant difference between the situations
of researchers in the developing and industrialized worlds. Partially as
a result of calls for global 04, a handful of programmes have been im-
plemented by philanthropic organizations in conjunction with scientific
publishers to provide researchers in the developing world with free or
significantly discounted access to paid journals. These programmes exist
independently and, some would argue, in defiance of 0A publication.
For example, in 2002 the WHO launched the Health InterNetwork for
Access to Research (HINARI), a program in which six major commercial
publishers offered academic and government researchers in developing
countries free or heavily discounted online access to 1,500 journals in
fields relevant to public health and medicine.’* Today the programme
has expanded to include 160 publishers and more than 8,000 journals.
A sister programme, Access to Global Online Research in Agriculture
(AGORA), was established in 2003 by the Food and Agriculture Organi-
zation of the United Nations (FAO). It makes 1,000 journals in agricul-
tural science available to eligible researchers.s

Online Access to Research in the Environment (OARE)% is a joint
project of the United Nations Environment Programme (UNEP) and Yale
University, supported by the MacArthur Foundation and other donors. It
makes 4,150 environmental science journals from 350 publishers avail-
able to researchers in developing countries. Today, HINARI, AGORA, and
OARE are grouped under the banner “Research4Life.”s® Smaller and more
focused programmes also exist. One example is the electronic Journals
Delivery Service (eJps) managed by the International Center for Theoreti-
cal Physics in Trieste, Italy, which distributes free copies of physics and
mathematics articles to researchers in developing countries. A somewhat
different approach is taken by the Programme for the Enhancement of
Research Information (PERii), coordinated by the International Network
for the Availability of Scientific Publications (INASP).” PERii works with
more than fifty scientific publishers to make online content from 38,000
journals available to participants in the developing world with signifi-
cant discounts (generally 90 to 98 per cent). PERii also seeks to educate
institutions, libraries, and researchers in the developing world about the
scientific publishing industry, and claims over 1,300 registered research
institutions. The collective impact of these philanthropic programmes is
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sizeable. A recent survey of African research libraries finds that they can
NOW access on average 11,000 international online journals, a far cry
from the single-digit figures seen just a decade ago.s

While philanthropic programmes have undeniably expanded access
to publications that would otherwise be inaccessible, commentators have
questioned their overall usefulness and sustainability. Most obviously,
any programme based on philanthropic support depends on the continu-
ing generosity of donors (in this case, scientific publishers). While many
of the largest commercial publishers participate in such programmes,
they are not perpetually committed. Corporate philanthropy is funded
largely by a corporation’s paying customers. To the extent that pricing
pressure from subscribers increases, publishers’ willingness to “give
away” content may decline.s

More fundamentally, Leslie Chan and Sely Costa question whether
content from leading Western journals, even in the biomedical field, is suf-
ficiently relevant to research and practice in developing countries, where
disease vectors, medical practices, crop varieties, and genetic factors differ
substantially from those in the industrialized world.®® To make scientific
advances useful to the developing world, research relevant to the develop-
ing world must be published. Other authors, including Eve Gray and Smith
Esseh, argue that the free availability of so much international scientific
content may actually hinder the development of local knowledge and the
growth of local scholarly publications.® Y.Z. Ya'u even refers to the devel-
oping world’s growing reliance on imported knowledge as a “resurgence
of imperialism ... represented by knowledge dependence.”*

Theory aside, serious questions exist regarding the actual use of this
abundance of international literature, and answers appear to vary based
on whether the question is posed to libraries or researchers. For ex-
ample, a recent study of junior-level public health researchers in Asia,
Africa and South America found that nearly one-third of respondents
preferred printed, hard-copy periodicals over electronic resources, and
more than half expressed dissatisfaction with the accessibility of both
print and online resources at their institutions.® While statistics com-
piled by Elsevier on behalf of Research4Life indicate increases in re-
search output by scientists in the developing world since the initiation
of the HINARI, AGORA and OARE programmes,® the methodology and
reliability of these claims has been questioned.®

Finally, one must consider the effect on research of the underlying
humanitarian goals of the philanthropic support of knowledge access:
curing disease, ending hunger, improving quality of life, building infra-
structure, and enabling economic development. While these goals are
laudable, they fail to encompass the whole of the scientific enterprise. It



would be hard to justify the study of gravitational fields or string theory
under the banner of “Research4Life.” In this way, humanitarian efforts
can be constraining. Should researchers in the developing world allow
the judgment of well-meaning donors to circumscribe the boundaries of
their scientific curiosity?

The Green Route and the Developing World

Leslie Chan, one of the original Budapest Initiative signatories and a
leading advocate for 04, has suggested that the self-archiving “Green”
0A route is “the key to a rapid advance in scientific growth throughout
the world.”®® Among the benefits of Green 0A are its ability to make oth-
erwise inaccessible literature available in the developing world (so-called
North-South knowledge transfer) and to make research from developing
countries broadly available to the international community (South-North
and South-South knowledge transfer). It is useful to consider these two
points in the context of the inbound (consumer) and outbound (pro-
ducer) character of developing world science.

With respect to researchers in the developing world as consumers of
knowledge, it is hard to dispute Chan’s logic. To the extent that scientific
articles published in commercial journals (still the favoured route for
publication) are made available by their authors on institutional web
sites or collective archiving services, scientists everywhere stand to
benefit. Assuming institutions can agree with publishers on copyright
issues, continued Green 0A archiving by researchers in the industrial-
ized world will benefit researchers in the developing world (i.e., North-
South transfers).

It is less clear that self-archiving will meaningfully increase research
output by scientists in the developing world, or make their work more vis-
ible to (or respected by) scientists in the industrialized world (i.e., South-
North transfers). Two kinds of articles can be self-archived: articles pub-
lished in established journals (in which case the self-archiving establishes
an alternative, often free, means of access), and all other work, including
work published in less known local journals, together with unpublished
white papers, reports, theses, and pieces that otherwise do not appear in
the established literature. To the extent that researchers in the develop-
ing world publish through traditional, mainstream channels, their work
is already available to the same extent as that of their colleagues in the
industrialized world, and self-archiving serves the same function as self-
archiving by those colleagues: it makes published work available through
an alternative, free mechanism. This is a positive outcome, but it repre-
sents only a small percentage of the research output of the developing
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world, where researchers experience significant difficulty placing their
work in highly-ranked international journals.

The greater benefit sought by Green 0A advocates is the wider dissem-
ination of the other work produced in the developing world. Here, self-
archiving seems an imperfect solution. Making work available on the In-
ternet indeed results in global accessibility. Search engines such as Google
Scholar will index it and enable it to be downloaded. But is it likely that
this work will be read and cited more frequently simply because it is avail-
able? The traditional peer-reviewed journal publishing system, imperfect
as it is, serves a valuable credentialing role. It assures the reader that
articles have met minimum criteria of value. Unmediated self-archived
articles lack this “seal of approval” and will less likely gain the trust and
attention of the international scientific community. Self-archiving may
also undermine the ability of new journals from developing countries to
gain respect and develop an international following, as a proliferation
of unmediated self-archived articles may drive “serious” scientists more
firmly into the arms of the international publishing establishment.

Green 0A self-archiving also suffers practical impediments. Self-ar-
chiving is typically implemented by individual institutions on their own
web sites. This system has proven to work well for major American and
European research institutions, with robust network infrastructures,
backup mechanisms, and high-speed broadband connections. The pic-
ture is different at many resource-strapped institutions in the developing
world.®” Access to a researcher’s work may depend on the functioning
of patchy connections and homespun networks. I experienced the effect
of such difficulties while researching this article. Using Google Scholar,
I found an article about citations to geology journals in South America.
When I attempted to access the article I found that the domain name for
the web site on which it was archived had expired and reverted back
to the domain registrar. The article was, for all practical purposes, lost
to the world. One solution to the institutional infrastructure problem is
collective archiving services such as arXiv.org and SSRN. Here, a cen-
tralized, often grant-supported external service handles the archiving.
The scope of these services is still limited (arXiv.org covers primarily
physics and mathematics). Moreover, because they do not provide selec-
tion, quality-control, or peer review, they are not seen as substitutes for
journal publication (though they often do host articles that have been
published in journals).

Another significant hurdle for Green 0A arises in connection with
scientific data. Results reported in scientific articles must be distinguished
from the experimental and observational data generated by research and
upon which published results are based. A journal article typically in-



cludes a brief presentation of findings, often in summary or tabular fash-
ion, together with the scientist’s analysis and conclusions. The data re-
ported in a journal article are typically only a fraction of the “raw” data.®®
However, in order for other scientists to evaluate an article’s claims fully,
they often need access to the full data set. When and how data sets should
be made available to the scientific community is the subject of significant
debate.® Particularly in the biological sciences, funding agencies can re-
quire that data be deposited in publicly administered databases such as
NIH’s GenBank and dbGaP repositories. In other cases, scientific journals
require the deposit of data supporting assertions made in published arti-
cles and sometimes maintain data repositories themselves.”> Whether and
how self-archived articles ought to make data available is unclear. Ensur-
ing access to data places significant additional demands on local IT infra-
structures far beyond those involved in archiving text files of articles.

The Gold Route and the Developing World

As in the industrialized world, the Gold (author-pays) 0A route has been
advanced as an alternative or complement to Green 0A self-archiving in
the developing world. Under a Gold 0A model, articles are selected and
published through a traditional peer-review system, then made freely
available. Journal costs, particularly in the biosciences, are often covered
by fees levied on authors, generally in the range of $1,000 to $3,500. As
consumers of research, scholars in the developing world clearly benefit
from the free accessibility of 0A journals. In this respect, they are situ-
ated no differently than scholars in the industrialized world.

The situation becomes more complex when considering the effect of
Gold 0A on the production and recognition of research. Studies show
that placement of articles in OA journals substantially increases the vis-
ibility and citation of articles by authors in the developing world.”" But
these statistics do not reveal how widely researchers in the developing
world use Gold 0A publishing routes. Author fees present significant
obstacles. This being said, many 0A publishers waive or heavily discount
author fees for researchers in low-income countries. BioMed Central,
the publisher of more than 220 0A journals, waives fees for all authors
in World Bank low-income or lower-middle-income countries, some 9O
countries, including Egypt and Nigeria, but which nevertheless excludes
scientifically productive nations such as India, China, Brazil, Iran, and
South Africa.”

Assuming that such fee waivers continue, this situation might seem
suited to greater research publication, at least in very poor countries. But
problems arise when locally-produced 0A journals are added to the pic-
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ture. Like 0A journals based in the industrialized world, these journals
need to meet costs associated with publication, editing, and peer review.
Yet these journals cannot depend on income from a steady stream of re-
searchers in the industrialized world. Their authors are likely to be from
the developing world. As such, these journals cannot afford to waive
fees, as this would eliminate most of their income. Absent some other
means of support (through grants or governmental subsidy), Gold 0A
journals in the developing world face a perverse competitive challenge
from journals in the industrialized world when soliciting quality contri-
butions from developing world authors.”

Some 0A journals in the developing world take a different approach.
Hindawi Publishing, based in Cairo, publishes more than 300 0A jour-
nals, ranging from Advances in Power Electronics to Oxidative Medicine and
Cellular Longevity7+ Though Hindawi is based in Egypt, it does not cater
to Egyptian or developing country audiences. Its journals are mainstream
publications that compete with the likes of BioMed Central and PLos.
Hindawi’s decision to operate out of Cairo is based on the low cost base and
educated workforce.”s Journals such as Hindawi’s contribute to the national
economies of their host countries, but do not achieve the development goals
ascribed to 0A publishing in the developing world. They are in effect inter-
national journals that outsource their labour to a low-cost market.

To observers of the 0A movement, the above reservations may seem
misplaced, or at least incongruous. First, many “open access” journals in
the developing world do not charge author fees, effectively mooting the
Gold oA author-pays debate. In some cases high-quality 0A journals are
operated on a volunteer basis by dedicated researchers. In other cases,
journals may be more akin to self-archiving sites, without significant
selection, editorial, or peer-review functions. Such efforts provide a
service to the community, but are not substitutes for full-fledged jour-
nals. Some OA journals are subsidized or fully funded by government
programmes, academic institutions, professional societies, or charitable
donations. None of these, however, eliminate the need for commercially-
viable, peer-reviewed 0A journals in the developing world. Volunteer
and subsidised activity cannot be relied on as long-term solutions for a
robust and globally-respected publishing industry.

Second, all indications point to significant growth in the number of
0A journals in the developing world. A quick review of the Directory of
Open Access Journals (D0OAJ), operated by Lund University in Sweden,”®
shows that after the United States (with 1,333 0A journals), the country
with the next greatest number of 0A journals is Brazil, with 656. India
ranks fifth with 372 journals, Turkey tenth with 177, and Colombia,
Poland, Egypt, Chile, Iran, Argentina, and Mexico all appear in the



top twenty (ranking above technology powerhouses such as South Ko-
rea, Sweden, Finland, the Netherlands, Switzerland, and even Japan).
Moreover, numerous well-regarded aggregators of developing world 0A
journals now exist, including the South American Scientific Electronic Li-
brary Online (SciELO) funded, in part, by the Brazilian government,” the
pan-African African Journals OnLine (AJoL),”® and Bioline International,
which offers peer-reviewed journals from sixteen developing countries
in Asia, Africa, and South America.” These facts might indicate that 0A
publishing has been a great success in the developing world. Yet the full
picture is different.

Unlike the more traditional indices of scientific literature (Thom-
son 181, Ulrich’s Periodicals Directory, Scopus), DOAJ statistics are self-
reported. Journals in DOAJ need not be peer-reviewed, nor demonstrate
continuing viability. Recent studies of the 0A journal literature find
that the large majority of long-lived, frequently-cited journals are still
published in “scientifically-advanced” countries.*® While 0A journals
appear to be proliferating in the developing world faster than in the
industrialized world, it is not clear that they are having a sizeable impact
on scientific practice in either theatre.

Mandates and the Developing World

One of the largest repositories of full-text biomedical literature is PubMed
Central, managed by the Us National Library of Medicine. As discussed
earlier, all N1H-funded publications must be deposited into PubMed Cen-
tral within a year of publication. Non-NIH funded literature may also be
deposited in PubMed Central, and a number of non-Us funders such as
the Wellcome Trust encourage the use of this repository to satisfy their
own 0A requirements. Clearly the 2.3 million articles freely available in
PubMed Central—and the increasing number of other funder 0A man-
dates in the industrialized world—can benefit researchers in the devel-
oping world as consumers of content.

Nevertheless, researchers in the developing world should be wary
of reliance on government-mandated information philanthropy. Just
as commercial publishers might discontinue subscription discount pro-
grams, so could the governments of the United States and other indus-
trialized nations seek to limit access to the information resources funded
by their citizens. A system where articles in PubMed Central could be
downloaded only by individuals with a US account, or using a verified
.edu domain, is not hard to envision.

Moreover, mandates by funders in the industrialized world are likely
to have little effect on the production of scientific output in the develop-
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ing world, where few researchers are supported by the NIH or by other
industrial world funders. Researchers in the developing world are left,
then, without the “stick” of 0A mandates when negotiating the publica-
tion of their work with commercial publishers. This begs the question
of whether governments in the developing world should follow the lead
of the United States and the European Union and impose mandatory
0A policies on research produced with their backing. This suggestion
was put forward in a draft National Open Access Policy for Developing
Countries adopted by delegates at a 2006 meeting hosted by the Indian
Institute of Science in Bangalore.

The move toward NiH-like pronouncements by developing world
governments, while defensible, could be risky. US trade negotiators take
a dim view of governments that seek to erode copyright and similar in-
tellectual property protections. In the context of biomedical research,
one has only to recall the vehement Access to Medicines debate and the
“compulsory licensing” terms of the so-called Trade-Related Aspects of
Intellectual Property Rights (TRIPS) Agreement® and subsequent Doha
Declaration to envision potential objections to strong OA policies by
countries invested with publishing interests. Commercial interests have
continued to protest the NIH policy, and to push for revoking it through
counter-legislation in the United States.®> In the realm of copyright law,
the recent international Anti-Counterfeiting Trade Agreement (ACTA)
sponsored by the United States demonstrates a trend toward greater
enforcement of proprietary rights and limitations of user flexibility.*
ACTA, ostensibly drafted to prevent global media piracy, has been criti-
cized as negatively impacting A2K in developing countries.’s The effect
of the treaty on 0A mandates can easily be imagined. One publisher
recently referred to the NIH 0A policy as nothing less than “a means for
facilitating international piracy.”®

Other 0A mandates in the developing world that do not directly im-
pinge on intellectual property rights may be less controversial interna-
tionally, but may generate controversy within local scientific communi-
ties. The Bangalore draft policy described above encourages researchers
in developing countries to publish in 0A journals. While such statements
of encouragement have been of limited effectiveness, more mandatory
policies have also been discussed. Such policies, however, run the risk
of alienating the very researchers that they are trying to empower. As
explained by Padmanabhan Balaram, Director of the Indian Institute of
Technology, scientists in the developing world wish to publish in prestig-
ious venues, with the greatest likely readership. Artificially forcing them
to publish in 0A journals of lesser impact could be resented and resisted,
as it would be in the industrialized world.*”



The Path Forward

Given the challenges faced by researchers in the developing world, is
0A publishing likely to advance their scientific work in a meaningful
way? The answer is almost certainly “Yes,” though not without effort,
and not without adjustments to traditional ways of thinking about scien-
tific research and publishing.

Many commentators have identified the need for more and better
South-focused scientific journals. While recent years have seen an in-
crease in the numbers of online 0A journals in such developing coun-
tries as Brazil, Egypt, and India, most such journals are not indexed by
international bodies and have low or non-existent impact factors. It is
not surprising that the best scientists in the developing world submit
their work to recognized international journals. Career advancement,
peer recognition, and overall status in the scientific community are
shaped by the reputation of the journals in which a scientist publishes. It
is not surprising that scientists publishing in lesser-known 0A journals
in the developing world fail to gain international recognition. Of the mil-
lions of articles published each vear, an individual can only read a small
fraction, and many scientists use measures such as journal impact factor,
reputation, and personal experience as proxies for quality. Thus, while
raw materials for improving the scope, reach, and impact of developing
world science already exist in the form of Green and Gold 0A systems,
they have not vet had the impact one might hope to see.

How might this situation be improved? There are, of course, no pan-
aceas for a problem that is entwined with so many issues of North-South
interaction. However, a few measures might begin to address these chal-
lenges. First, better systems to differentiate among developing world 0A
journals on the basis of quality could be implemented. As in the North,
not all journals in the South are created equal. Some will falter, some will
disappear, some will remain amateur efforts without solid peer review
or selection criteria, and some will function primarily as vehicles for
the self-archiving of content by researchers. All of these efforts should
be encouraged, fostered and applauded. However, there is also value in
identifying the leading developing world journals, which stand on a par
with journals in the industrialized world. Current indexing systems and
impact ratings overlook many deserving developing world journals for
reasons historical, cultural, and logistical.

Eventually, the best developing world journals may receive their de-
served place in existing indexes. Until that happens the scientific commu-
nity should call for the development of a selective South-focused journal
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index that includes, for example, the top 10 to 20 per cent of journals
published in developing countries, or with developing country issues as
their focus. Such rankings might be based on journal longevity, consist-
ency of output, composition of editorial board, composition of peer re-
view panels, citations, and readership. The availability of such a “South-
Elite” 0A journal index could encourage existing international indexes to
include developing world journals, and persuade leading researchers in
the developing world to view publication in such journals as desirable.

Second, leading universities and research institutions in the develop-
ing world can support locally-published journals, not only financially, but
also through formal and informal recognition of researchers publishing
in such journals. Whether in Boston or Bogota, university departments
are comprised of individuals, and departmental leadership is comprised
of successful individuals in their fields. Traditional metrics of academic
achievement include publication in prestigious, internationally recognized
journals. It is not surprising that promising junior faculty in the develop-
ing world are encouraged by their institutions and mentors to publish in
international journals. To the extent that tenure and review committees at
leading institutions in the developing world instead promote publication
in South-focused journals, the reputation of such journals would further
be enhanced, within the developing world and beyond.

Third, developing world researchers should pay greater attention to
research emanating from the rest of the developing world. One recent
study shows that citations to papers written by South African authors fall
well below global citation averages, even in fields where South African
researchers are extremely productive.® The South African results com-
pare unfavourably to those in Kenya, in which researchers collaborate
regularly with non-Africans but primarily as representatives of “field
sites” rather than as independent investigators.®® Another recent study
found that researchers from sub-Saharan Africa were far more likely to
collaborate with non-Africans than with each other.o* These results sug-
gest that researchers in the developing world look to the industrialized
world for collaboration and information. For scientific production in the
developing world to improve and gain recognition, researchers in the
developing world must engage each other’s work, and forge their own
collaborations with each other.

Finally, financial models must be developed to decrease reliance on
information philanthropy, which distorts information markets and in-
fluences behaviour in counterintuitive ways. Fee waivers for Gold 0A
author-pays journals are meant to help authors in developing countries,
but often do not apply to the most scientifically productive of such coun-
tries. Moreover, fee waivers create challenging competitive pressures for



locally-produced 0A journals, lacking the base of paying authors that
Gold 04 journals in the industrialized world have. One solution would
be to eliminate fee waivers and ask 0A and commercial publishers in
the industrialized world to contribute to a fund to support the Gold 0A
author fees of qualified developing world researchers. Funds would be
paid to whichever 0A journal accepted a developing world researcher’s
work. This system would level the playing field between 0A journals
in the developing and industrialized worlds, while enabling developing
world researchers to publish in relevant and high quality 0A journals,
regardless of fees.

0A models have brought about significant changes in the world of
scientific publication and knowledge dissemination. While such mod-
els have already had a positive impact on researchers in the developing
world, more can be done to fulfil the promise of 0A publishing for the
global consumption and production of scientific research.
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Conceptualizing the Commons: Genetic
Resource Management, Property Claims,
and Global Innovation Ethics

BETTINA SCHMIETOW

ABSTRACT

This paper analyses if and how genetic resources can be conceptualized as part of
the knowledge commons. By drawing on the legal and philosophical discussion of
ownership claims—including intellectual property—on plant genetic information,
it is argued that the tension between local or national sovereignty and a global
commons character is grounded in new conceptual challenges of regulating access
to genetic knowledge. Two considerations that have not been sufficiently taken into
account are discussed. First, genetic information must be viewed as a special type of
dual resource, which comprises informational and material aspects. Dual resources
demand a reconsideration of conventional types of property to assess whether the
rights and duties that they entail cope with ethically sensitive areas such as drug
development and crop improvement. Second, the discourse on the knowledge
commons can be usefully complemented by a re-interpreted concept of a “common
heritage,” adequately understood less as a property regime, and more as providing a
normative vision of global genetic resource management. This includes conceiving
of new governance structures or institutions that can address imbalances of power
in bio-technological innovation politics.

Introduction

Ideas of managing natural resources in communities, as a “commons”,
have recently been taken up in a discourse on governing informational
resources: the so-called knowledge commons. Charlotte Hess and Elinor
Ostrom, who are among the main advocates of this evolving field, de-
scribe their approach as “a new way of looking at knowledge as a shared
resource, a complex ecosystem that is a commons—a resource shared by
a group of people that is subject to social dilemmas.” They emphasize
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that this new paradigm requires interdisciplinary study that can take
into account the various epistemic, economic, and institutional aspects
of structuring information resources.

Debate about the concept of a knowledge commons first arose in
connection to the now overwhelming importance of digitalized informa-
tion in the global knowledge-economy. Science has been the forerunner
of this development and continues, more visibly than ever before, to em-
body the social dilemmas that Hess and Ostrom declare to be the main
characteristics of a commons. Genetics and different forms of new “om-
ics” technologies are becoming more strongly dominated by increasingly
complex networks between research, the economy, and international
politics.? The natural resources that are the basis of bio-innovation, such
as improved crops or large drug development efforts, however, are also
the protagonists of sometimes fiercely fought controversies. Patents on
biological processes, genetically modified crops, and pharmaceuticals
developed from genetic resources and the discourse on biopiracy are
only two of the most publicized topics. They reflect the growing ethical
tensions generated by genetic resource management on a global scale.?

Moreover, the very nature of genetic resources as a major asset of the
knowledge commons challenges conceptual categorizations in economic
and ethical terms: (i) they have material and informational aspects, and
(ii) are intergenerational and interregional. Before we can try to address
emerging problems of global innovation ethics, there is a need to clarify
what kind of goods genetic resources are. In particular, I will try to
outline the sense in which genetic resources could be part of a commons
that emphasizes their knowledge-related dimensions.

In what follows, I first situate the claims of commons proponents in
a general taxonomy of goods, before analysing them in relation to inter-
national law documents that regulate genetic resources and biodiversity.
I aim to show that these regulations adhere to overlapping conceptions
of ownership and do not sufficiently take into account the specific con-
ceptual features of genetic resources. This is problematic insofar as they
also have an impact on important ethical questions. In fact, by clarifying
the concept of commons for genetic resources, the problems diagnosed
indicate a shift from narrower questions about ownership rights to wider
questions of global innovation policies and institutions.

Genetic Resources, Biodiversity, and the Concept of a
“Commons”

The entity that I want to rethink here appears in the academic and popu-
lar literature under various names that emphasize its value in diverging
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ways: genetic resources, genetic diversity, or biodiversity. The main fo-
cus of my thoughts will be genetic resources and biological diversity as
they relate to plants, since the impact of new trade regimes and debate
on conceptual and ethical ramifications is most advanced in this field.
For my purposes, plant genetic resources will be defined as:

genetically determined traits in useful plants that can be characterized,
evaluated, and utilized by farmers to meet essential ecosystem requirements.
These resources are not simply the genes encoded in the DNA of plants, but they
are the genetic expressions of particular genes that have been recognized and
selected by humans.*

Plant genetic resources are crucial for plant breeding, agricultural pro-
ductivity and ecosystem maintenance, the basis for worldwide food secu-
rity as well as biotechnological and biomedical products such as pharma-
ceuticals. It is, however, important to note that concepts and principles
such as “common heritage of humankind” and “(genomic) sovereignty”
apply to plant and animal (including human) genetic resources in gen-
eral by virtue of their unprecedented accessibility as genetic information
resources and their bio-economical importance.’

On the other hand, biodiversity, “one of the cornerstones of sustain-
able development,” can be defined as “the sum of genetic and pheno-
typic differences existing in living organisms...at the molecular, indi-
vidual, population, and ecosystem levels.” Here, I will refer to “genetic
resources” for simplicity, but these terminological differences should be
kept in mind while I develop the argument.

How to conceptualize genetic resources as a good on a global scale,
even in an attempt to abstract from its ethical intricacy for the moment,
is by no means obvious. Following Hess and Ostrom’s characterization
of the knowledge commons, we can try to get a grip on some of the pos-
sibilities in which genetic resources can be deemed “common.” Firstly,
one must distinguish a more general concept of “commons” as a shared
resource or common-pool resource which can be constituted by differ-
ent types of goods—irrespective of a specific property regime—from the
legally-recognized set of rights that defines common property.”

If genetic resources were part of a global commons or a common
good in the sense of a property regime, they would give rise to sym-
metrical freedoms of use and exploitation to anyone, subject to a wide
variety of possible management rules. In contrast to a regime of private
property, no single person could gain control of the resource in question.
The access to these resources could not be completely open, however,
given the fact that genetic resources derived from the world’s biodiver-
sity are located in specific countries and are used by specific communi-



ties. Plants, crops, seeds, and germ-plasm are local common resources,
embedded in traditional practices and cultures. The second reason why
genetic resources can no longer be part of a common property in its
legal meaning is that they have become excludable and rivalrous goods:
they can be legally protected in the form of intellectual property through
patents and Plant Variety Protection (PVP).

Consequently, if genetic resources are not a global common prop-
erty, in which sense can they be “common”? Are genetic resources
common-pool resources in the sense outlined by Hess and Ostrom in
relation to the knowledge commons? That is, can they consist of various
types of goods and property regimes while maintaining “many charac-
teristics of a commons?”®

The authors point out that a commons is not a value-laden concept,
but this seems be true for local common resources of natural, material or
informational kind only in the sense that there is no preconceived way
that will lead to sustainable and robust systems. However, Ostrom’s work
on economic governance has identified promising institutional design
principles for enduring natural common-pool resources. These are:

e clearly defined boundaries;
e rules well-matched to local needs and conditions;

e potential for individuals affected by these rules to participate in
modifying the rules;

e the right of community members to devise their own rules;
e asystem for self-monitoring members’ behaviour;
e a graduated system of sanctions;

e access to low-cost conflict-resolution mechanisms for commu-
nity members; and,

e nested enterprises—appropriation, provision, monitoring and
sanctioning, conflict resolution, and other governance activ-
ities—organized in a nested structure with multiple layers of
activities.®

It is nonetheless acknowledged that common resource management is in
constant threat of collective action problems that require particular com-
mitment by community members, investment of social capital, and trust.

Considering this tension, it is surprising that Hess and Ostrom seem

to downplay the values associated with the invocation of a commons,
since their theoretical framework can hardly be understood solely by
drawing on a series of empirical studies of resource management. In fact,
as they also underline repeatedly in relation to the knowledge commons,
common resources are vulnerable to enclosure, degradation, and social
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dilemmas. Moreover, the current resurgence of a commons literature is
clearly not a historical coincidence. The rationale for conceptualizing
genetic resources with the help of a theory of knowledge commons is
based on the acknowledgement that the public nature of these goods is
endangered. The perceived value of plant genetic resources has increased
rapidly due to powerful means of realizing their potential with new bio-
technologies. Simultaneously, there is a growing awareness that they are
a limited natural resource. This makes them akin to other goods, such as
the deep seas or outer space, which are of global common interest beyond
technological and economic exploitation only after becoming accessible
as a resource. It is therefore instructive to review the changing conceptual
landscape that informed the most important documents of international
law on global common resources and biodiversity.

Globalized Access and Conservation Frameworks

Retrospectively, genetic resources can be conceived of as having been
global public goods; that is, non-excludable and non-rivalrous across
borders, and not monopolized by the interests of specific individuals,
groups, or the state. But this “publicness” has not been explicitly ac-
knowledged in international governance treaties: rather, it seemed to
follow naturally from the traditional processes of plant and crop evo-
lution. Seeds, crop types, and germplasm were exchanged, improved,
and selected in a decentralized manner, following largely informal but
nonetheless binding rules and norms like reciprocity. Strong claims to
ownership or authorship were and are unsuitable “where land and other
natural resources are communally owned, seed is exchanged or shared,
invention is collective, provenance is ambiguous, and natural and artifi-
cial selection are intertwined.”°

Internationally, plant exploration and collection has developed into
a more formalized practice since European migration and colonialization
began in the fifteenth century. Before the advent of genetic technologies,
diffusion of crops and seeds was an open access regime, if only in the
sense that the question of clear rights of ownership on the supranational
level was not on the political agenda. What were to become genetic re-
sources were exchanged, dispersed, and traded in local communities that
followed norms and rules grounded in expectations of reciprocity. This
is not to imply symmetry of access, particularly across borders, but the
point remains that the publicity of these resources, free from a common
property regime in the legal sense, did still adhere to rules and norms.

Common property without rules is at risk of a “tragedy of the com-
mons,” a notion that had lasting influence on a discrediting of debates



concerning the commons. In Garrett Hardin’s oft-cited scenario, a com-
monly held resource such as a field will inevitably become overused and
eventually destroyed. Rational people will attempt to use it most profit-
ably for themselves, in this case by keeping as many cattle as possible on
the commons, with the effect of overgrazing a limited resource shared by
all. Since nobody acts in the common interest to stop the depletion of the
resource, freedom of the commons eventually “brings ruin to all.”™

Stephen Brush argues that the debate on the efficiency of common
property arrangements in the 1960s may have been related to crop sci-
entists’ use of the phrase “the common heritage of mankind.” This lat-
ter concept had been introduced into the language of international law
in the context of preventing degradation of extra-territorial areas, such
as outer space, Antarctica, the sea bed, and the resources to be found in
them.” From the 1970s onwards, important policies to prevent erosion
of genetic diversity emerged with the establishment of the International
Plant Genetic Resources Institute. Negotiations at the United Nations
Food and Agricultural Organization (FA0) then led to the International
Undertaking on Plant Genetic Resources (1U). The latter states its objec-
tive in article 1: “This Undertaking is based on the universally accepted
principle that plant genetic resources are a heritage of mankind and con-
sequently should be available without restriction.”

But what does “common heritage of mankind” mean in terms of
ownership and management of genetic resources? The criteria of imple-
mentation, adapted from the original context of extra-territorial areas
and resources to genetic diversity, would be:

e There can be no state sovereignty or private ownership over
genetic resources since they are part of the common heritage
of mankind. Even if biological material is owned by individuals
and falls under the sovereignty of states, genetic resources are
not owned and do not fall under state sovereignty;

e  Genetic resources should be managed by an international re-
gime;

e Any benefits derived from these resources in terms of useful
products should be shared internationally;

e The resources should be used only for peaceful purposes;

e The fruit of research involving these common resources should
be exchanged freely and publically.’s

However, the 1Tu—based on these ideas that appeal to common interests
beyond property rights—did not become legally binding. The motiva-
tion to strengthen cooperation, specifically of collections of plant genetic
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resources ex situ (seed banks), and defend access to all plant genetic
resources free from patent rights met criticism from developing and in-
dustrialized countries. In 1989, an amendment to the 1U clarified that
plant breeder’s rights (mainly in industrialized countries) were compat-
ible with the resolution, while emphasizing the important contribution
of farmers all around the world to the conservation and development of
plant genetic resources. A last effort was made to underline that what
had been conceived of as a common or public resource must not fall
prey to degradation or even justify exploitation of less technologically
equipped countries: “free access” does not necessarily mean “free of
charge” and benefits gained from genetic resources under the 1U “are
part of a reciprocal system.”*

With annex 111 of the 1U in 1991 the principle of common herit-
age became “subject to the sovereignty of states over their plant genetic
resources.”” One year later, the FA0 adopted the Convention on Biologi-
cal Diversity (CBD) that introduced binding state sovereignty over genetic
resources. The text speaks of a re-affirmation of state sovereignty, mean-
ing that “authority to determine access to genetic resources rests with
the national governments and is subject to national legislation” (Arti-
cle 15),® even though the now explicit acknowledgement of the concept
seems politically motivated to appease concerns of inequity from less
biotechnologically developed countries. The objectives of the CBD still
mention the intrinsic value of biodiversity conservation, but the general
framework to accomplish this task has changed. Conservation and de-
velopment now seem to be mainly achievable through facilitated global
access and technological use, for instance in pharmaceuticals, as long as
bilateral contracting mechanisms, informed consent, and benefit-shar-
ing arrangements are in place. This also applies to potential intellectual
property on inventions based on plants or plant genetic material, but it
is not clear how far-reaching national sovereignty in such a case is or
should be. Should it apply to external use of previously taken biological
samples and abstract uses of its informational content?

The issue remains contentious while the CBD is silent on the jus-
tification of the sovereignty approach in relation to patents based on
plant genetic resources. Instead, it focuses on sovereignty in the sense of
national regulation of access and emphasizes that countries should im-
plement benefit or profit-sharing mechanisms in case of product devel-
opment based on genetic resources from their territories.>° International
debate, specifically on access to genetic resources in ex situ gene banks
and collections, continued until 2001, when the International Treaty on
Plant Genetic Resources for Food and Agriculture (ITPGRFA) was adopt-
ed. This treaty can be seen as an attempt to strike a balance between



the potentially competing interests of state sovereignty over plant genetic
resources and a revived view of the same resources as part of the public
domain. To this end, it establishes a multilateral system of exchange and
benefit-sharing for breeding and research purposes that applies to a de-
fined subset of crop genera.>* Sovereign rights are recognized, and also
cover decisions concerning intellectual property. In the case of commer-
cialization of new plant varieties the innovator is supposed to contribute
financially to the multilateral system. The treaty provides a framework
for this type of negotiation, though many details are unresolved, such
as the concrete form and addressee of benefits. These problems comple-
ment the basic difficulty of how to properly assess contribution of differ-
ent parties to an improved plant trait.

The last document of major relevance for the outlook of international
genetic resource management is the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS). As part of the liberalization of
global trade fostered by the w0, TRIPS was the key step to the imple-
mentation and standardization of an international regime of intellectual
property rights and came into force in 1995. It must also be seen as an
expression of the ever-increasing importance of (bio)technological inno-
vation for the world economy. Through TRIPS, members agree to develop
and enforce intellectual property legislation while retaining the freedom
to exclude patents on living organisms and essentially biological process-
es. Concerning crop cultivars or plant varieties, however, members must
allow for patents or establish a sui generis system for their protection.

Standardization, Diversity, and Bio-Innovation: some
Prima Facie Concerns

As mentioned before, the focus here will be less on claims concerning
the de facto impact of international law on access, use, and conserva-
tion of global genetic resources, and more on the conceptual basis of
the policy landscape I have outlined. In particular, I want to high-
light some ambiguities and potential inconsistencies in the shift from
a “common heritage regime” to regulations that pre-eminently rely on
the concept of sovereignty. This development is complemented by a
growing preoccupation—obvious in the public and academic debate
but largely circumvented in the documents named above—with the
influence of intellectual property rights on genes, organisms, and es-
sentially biological processes.

In general, it seems fair to say that these governance frameworks
seek to counterbalance the increasing pressure on privatization of bio-
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logical material and value derived from them with efforts of what has
become known as “benefit-sharing.” As sovereign states, developing
countries are formally acknowledged to be equal participants in the bio-
economy and the genomics revolution. Furthermore, these agreements
in theory incorporate the interests of an increasing number of differ-
ent “stakeholders”: subsistence and commercial farmers, crop breeders
in the public and private sector, national and international gene banks,
seed companies, crop scientists and the biotechnology industry.

More worryingly, conservation of genetic diversity has become
viewed mainly through the lenses of economic and scientific use and
product development. Furthermore, governance rules are largely dictated
by ownership paradigms that mirror Western European and American
models, such as TRIPS. Sovereignty and benefit-sharing transfer nomi-
nal power to groups and nations, such as Andean indigenous farmers.
However, even a brief look at the idea of justice and equity behind the
CBD, ITPGRFA, and TRIPS shows that there is good reason to be scepti-
cal on their effectiveness to achieve fairness on common grounds.

Unresolved questions revolve around the scope and limits of na-
tional sovereignty, the relation between potentially conflicting local
and national sovereignty and the overall strength of the concept in the
face of global technological and economic competition. Sovereignty in
a general sense and patents or PvP are mutually compatible, but what
happens in the case of conflict? How realistic are benefit-sharing agree-
ments that lack clear specification of duties? The main problem is that
the approach outlined assumes a procedural idea of justice and equity,
in which interests are negotiated as if all parties involved start with
the same baseline of control and representation powers. According to
scholars like Doris Schroeder and Thomas Pogge, politically motivated
sovereignty following the CBD is just precisely because it takes into ac-
count context such as inequality of countries in terms of income and
industrialization. In this interpretation, the sovereignty approach takes
moral precedence over a regime of free access that is seen to facilitate
exploitation of poor countries.

However, local groups and less developed countries still have to bar-
gain and are additionally subject to the constraints under TRIPS that as-
sume equal terms and equal possibilities of profiting. Contextualization
in fact seems to commit us to more than mere possibility to contract:
it must theorize and incorporate the way different countries use their
genetic resources, the way they maintain and develop them, and the
potentially radically diverse ideas of what innovation is in the first place.
As a consequence, we cannot assume that state sovereignty over genetic
resources is meaningful by itself.



Genetic Resources in Context: Knowledge Resources

The concerns outlined echo some of the worries that have been put for-
ward prominently in the discourse on biopiracy and bioprospecting. Many
discussions of cases, among them notoriously cited ones such as the neem
tree case and the Merck-InBio agreement criticize, often emphatically, a
unidirectional and uncompensated appropriation of genetic resources that
belong to the commons, or at least to nations or local landowners.>+

A central concern of these debates fostered by activists, academics
and NGOs such as the Action Group on Erosion, Technology and Con-
centration (ETC group) seems to be that ethically controversial issues,
in particular when entangled deeply with social and economic facts of
inequality, are insufficiently addressed by democratic deliberation. De-
spite my sympathy with this claim it seems that the strong focus on in-
tellectual property and new forms of “colonialization” deflect attention
from even more basic problems and conceptual ambiguities. Besides the
idea that material and ethical claims should be unravelled, the issue of
property rights including patents as a very specific type and associated
ownership claims must be addressed.

As we have seen, international regulation of genetic resources has
shifted from an ambivalent concept of common good or common herit-
age to the principle of national sovereignty. National sovereignty, even
if considered a positive or just development, is also an insufficiently de-
lineated concept. The third relevant concept, intellectual property rights
(primarily patents), is not necessarily incompatible with other control
rights and property interests, but their use might have a negative im-
pact on the diffusion of information and therefore inhibit accessibility of
products or temporarily skew markets through monopoly pricing. The
tool of patents has, however, become politicized: while one side tends to
represent it as an evil by itself, defenders exaggerate the possibilities that
strong patents have in terms of moral justification.> Without following
this line of argument, it is crucial to point out that the commons, sov-
ereignty, and intellectual property are not concepts of equal theoretical
standing. They are not only vaguely defined and insufficiently justified
in relation to genetic resources, but could not be replaced by each other
because they refer to different, though overlapping problems.

Subsumed under the term “bio-innovation,” what is at stake in the
regulation of access to genetic resources reaches from ecological stabil-
ity, food security, and cultural diversity to the fostering of economic and
technological development for research and healthcare. This brings us
back to the initial questions of if and how genetic resources can be con-
sidered common on a global scale conceptually, ethically, and as a mat-
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ter of law and policy. First of all, it is important to emphasize that we
all depend on the exchange of genetic resources,*® their conservation
and, subject to discussion, their technological improvement. Contrary to
what is suggested in the biopiracy and bioprospecting discourse, there
should therefore be a common interest in international regulation that
balances ecology and development. This is also the reason why the CBD,
ITPGRFA, and TRIPS should be made consistent.

Secondly, the special nature of genetic resources must be explicitly
acknowledged and theorized. Biodiversity and technological use as re-
sources have become intermingled in a way that does not allow a view of
them only as a tangible good that is used and traded like other material
goods. Notwithstanding the prominence of intellectual property in the
debates mentioned, genetic resources are often treated as if it was clear
how to situate them in a traditional taxonomy of goods. While subsist-
ence farmers or traditional farmers will use them mainly as a tangi-
ble good, the interests of technologically-advanced researchers or large
corporations in the pharmaceutical sector concern information attached
to these resources. Information that is already contextualized in a local
community including cultural, spiritual, and aesthetic value, may also be
valuable as a global knowledge resource.

Local and global knowledge resources, information, and genetic in-
formation attached to plants and their context are valuable crucially for
what could ultimately be achieved on their basis to provide subsistence and
ecological stability, to select and improve crops in traditional and biotech-
nological form, or to become a component of medicines. Genetic resources
are in this sense dual (material and informational; interregional and inter-
generational) resources, with a contemporary emphasis on their economic,
ecological, and cultural value as a source of actual and potential knowledge.
Information and knowledge encoded and related to genetic resources are
valuable by means of the very fact that they represent biodiversity:

Unlike other natural resources such as forests, PGR do not derive their value solely
from the physical artefacts themselves—the proteins that make up the genes. Much
of their value is determined when engaged in a relationship with the ecosystem,
farmers, and scientists. Varieties are valuable because they contain characteristics
that are different from the characteristics of other varieties. The value that plant genetic
resources provide to breeders, farmers, humanity, and the ecosystem is an ability
to adapt to changing environmental, market, and social conditions.”

This perspective underlines the problematic status of traditional knowl-
edge associated with genetic resources and of farmer’s rights in an inter-
national framework that is grounded in a limited concept of innovation.
The final aim and the appropriate tools of innovation, given that we can



justify an interest in some general technological improvement, must be
contextualized. Moreover, we need to ask if the taxonomy of goods and
proposed legal property concepts are appropriate for incorporating com-
plex, dual, local, and simultaneously global entities.

Sovereignty, for example, depends more and more not only on con-
trol or possession of the good in question, but on what can be called
“access goods.” These goods are related to knowledge, education, and the
availability of technology. If we would want to use sovereignty to imply
a duty to provide less developed countries with more equal chances (and
not a right to total control of a resource that does not adhere to national
borders), we might invoke for instance the concept of “genomic sover-
eignty” that refers to the capacity of a community or country to control
both access to and use of samples, data, and knowledge concerning bio-
logical and genetic resources.

If this is the path of innovation we want to follow, we can use this
concept to clarify that greater equity would also include more contex-
tualized support of exploiting informational or knowledge resources.
Eventually, it could imply moral and legal duties to provide transfer of
technology to less developed countries. This approach has similarities to
the ¢BD’s mechanism of benefit sharing, but would be supplemented by
a theory of innovation and innovation rights and duties. To this end, it
seems necessary to conceptualize genetic resources as resources through
the admittedly still patchy framework of the knowledge commons. In the
next and last section, I make a proposal concerning the conceptual tools
that can be employed for this task that tries to incorporate the ethical
concerns sketched above.

Reformulating the Commons for Genetic Resources and
Biodiversity

The label of the “common heritage of mankind” has never been explicit-
ly applied to genetic resources, possibly due to definitional difficulties.>
Despite, or maybe also because of its informal use, the idea of the com-
mon heritage was assimilated to a global commons regime with free in
the sense of unregulated, open access. Somewhat ironically, common
heritage became perceived as negative for both market liberals and glo-
balization critics with anti-colonial concerns alike due to its putative inef-
fectiveness and unfairness as a management and property scheme.
Assuming that common ownership must lead to degradation and
depletion of goods (a “tragedy of the commons”) neglects the fact that
common goods exist and are sustainable on local scale, as well as in-
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ternational cooperation based on reciprocity norms in the international
crop scientists’ community. Moreover, insofar as genetic resources are
unlimited knowledge resources, their value grows with diffusion and
application of skills such as agricultural practices. Since knowledge
resources are non-rivalrous, non-depletable, and not easily excludable
goods, their value is endangered rather than protected by regulations
and practices that lead to underuse.

Even more importantly for the present context, the rhetoric of the
tragic commons seems to imply that there is no serious sense in which
genetic resources can be common. Schroeder and Pogge stress the am-
bivalence that also the concept of a “common heritage” applied to biodi-
versity and genetic resources carries:

One interpretation is that our common human heritage must be used and enjoyed
on terms that benefit all. The other is that our common heritage is available to
be used and exploited at will on a first-come, first-served basis. ... It matters
greatly then how the common heritage idea is interpreted—specifically, whether
its implementation combines privileges and rights of access with the obligation
to share benefits, or instead simply allows private appropriation by the fastest or
strongest or best equipped, without any benefit-sharing requirements.®

If we look at the international regulation of access to genetic resources,
we might get the impression that talk of the “common good” or “com-
mon heritage” is obsolete, and even worse, fraught with terminologi-
cal confusion. However, commentators disagree about the importance
of these concepts, their interpretation, and their normative connota-
tions. Schroeder and Pogge argue that the common heritage regime,
interpreted as a “free-for-all,” contributed to the exploitation of devel-
oping countries, with deleterious long-term effects: “As a result of this
free-for-all, those in the South today sometimes face high barriers to
access to goods based on the biodiversity of their own territories.” De-
spite this, they concede that biological resources should ideally be freely
accessible.* Another commentator, Chika Onwuekwe, shares the view
that treating plant genetic resources as commons or part of a common
heritage is unjust and inequitable. Furthermore, it is “legally incom-
prehensible within the context of property rights, and the principle of
sovereignty in international law.”*> The bioethicist Baruch Brody, on
the other hand, argues that national sovereignty is not adequately justi-
fied such that alternatives like the global commons view or the common
heritage view must be reconsidered.»

I agree that sovereignty is neither clearly defined nor adequately justi-
fied in the CBD, even though the CBD installed with sovereignty also a
benefit-sharing system that seems to bring us closer to at least conceptual-



izing equitable access and use of genetic resources. But a global commons
view cannot be an alternative, because it would consider genetic resources
on a par with any other resource, without taking into consideration its
specific characteristics or inequalities between countries’ research and
innovation potential. There would be no justification for compensatory
claims or other special features of contextualized genetic resources if they
are about non-economic values or potential limits of patents on organisms
or essentially biological processes. Because the global commons view is
only a property regime, it is not capable of encompassing foundational
and applied questions of responsible transnational innovation policy.

What about the common heritage perspective? If it is true that genet-
ic resources are not legal common property (as Onwuekwe maintains) it
follows that there is only one way to reformulate the “genetic commons”:
as a kind of value or ethical regime. Pilar Ossorio makes this point quite
clear when she distinguishes two conceptual lineages that have informed
the debate of global public goods, later encoded in the common herit-
age concept. The first is the “Common Heritage Property Doctrine” that
“vests all people or all nations with equal property interests in a terri-
tory or resource.”+ It grew out of concerns about equity in accessing
natural resources that had previously been res nullius (things owned by
no one) and was intended to contribute to new governance structures
and redistribution of benefits from the exploitation of these resources.
The other historical conceptual lineage is the “Common Heritage Du-
ties Doctrine.” It refers to all nations” duties to preserve certain highly
significant cultural artefacts and natural monuments and can be traced
to nationalist preservationist movements and the laws of war. This ap-
proach is not explicitly about property, but emphasizes international co-
operation to maintain the world’s natural and cultural heritage for future
generations. Central to this conceptual lineage is an appeal to ecological
values, to the interdependence between humans and the natural world,
and to educational functions of preserving a common heritage. Humans
are seen as responsible stewards of nature.*

By incorporating abstract and concrete dimensions—preservation of
resources and ideas attached to them—this may provide a model to reflect
on the values that seem particularly relevant for global genetic resources
as contextualized knowledge resources. On this basis, we can attempt
to specify norms for a distribution of the benefits of access to genetic
resources so as to achieve more equality as envisaged by the common
property doctrine, even if genetic resources cannot be a global common
good. And if we specify that a commons of genetic resources across na-
tional borders has to include duties and responsibilities, we might avoid
an economic and ethical “tragedy of the commons.”
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In reality, the consequences of viewing genetic resource manage-
ment against this backdrop are very demanding in terms of conceptual
resources from different fields that have to be mobilized. Not the least,
they give rise to considerations about new global institutional structures.
Monique Chemillier-Gendreau, for example, eloquently described the
conceptual and legal impasse that “thinking the commons” poses within
the scope of current legal regimes:

[I]nternational law is built on a central norm, around which its whole normative
body is articulated: the norm of the equality of sovereign states. Factually
incorrect, this norm is nevertheless an insurmountable obstacle to the notion
of a common heritage of humankind, which finds neither the instruments, nor
rules sufficiently in line with reality, nor a hint of a solution to the problem of its
holders and beneficiaries that it needs to blossom.*

Since contractual social relations between sovereign states are not condi-
tioned by higher international obligations, they tend to reinforce rather
than mitigate existing inequalities of power. It is unclear if this problem
must remain intractable, but there are some hints as to how we might
try to conceive of new global forums for strategies and values in genetic
resource management. In this context, it might be possible to revive in
particular one of the criteria of implementing a legal regime of common
heritage for genetic resources, though now as part of a normative mis-
sion: international management or rather governance institutions. These
could be similar or extended versions of organizations like “The Global
Institute for Justice in Innovation” recently proposed by Buchanan, Cole
and Keohane. The purpose of this institution would be to promote the
diffusion of important innovations through centrally directed compulsory
licensing of intellectual property, multilateral accountability, and other
means.” But we would also need a forum to discuss norms that should
guide innovation policy in the first place to accommodate better the two
demands of equity and (bio)cultural diversity. Rethinking genetic resourc-
es and biodiversity by means of an analysis of the limits and possibilities
of the “commons” and their specific features as knowledge resources of-
fers some benchmarks in this multidisciplinary endeavour.

Conclusion

Genetic resources and biodiversity provide an important case to clarify
in particular the ethical consequences of the concept of a knowledge
commons within a global context. The questions of if and how genetic
resources can be common on a global scale are addressed by first ac-
knowledging the conceptual nature of genetic resources as dual: they



have a material, biophysical component, but are mainly sought for be-
cause of their informational content. These features complement the
ethical unease associated with their regulation through international
treaties between national sovereignty, common heritage, and intellec-
tual property rights.

Clearly, genetic resources in various forms are managed as common
goods on a local scale in many parts of the world, but their regulation
as globally managed and easily distributed and tradeable goods thanks
to biotechnology and digital technologies poses new questions. The glo-
bal commons view does not accommodate these special and contextual
features. Genetic resources literally became resources because of new
dimensions of knowledge management in a global network of research
and innovation which depends on access to a good that encompasses bio-
diversity, single plants, germ-plasm, and genetic information including
all its future research potential. This complexity and its ethical impact
mean that it is time to consider more concretely the normative dimen-
sions of the concept of the knowledge commons. If it is true that genetic
resources epitomize the social dilemmas of “thinking the common” in a
world of inequality and simultaneous dependence on knowledge-related
economical development, then we have reason to conceptualize genetic
resources as valuable goods. However, as the controversies on use and
access to biotechnological products show, their value is not merely eco-
nomic but is accompanied by culturally relative questions of naturalness
and artificiality, of progress and conservation.

In this article, I maintained that two perspectives on ownership are
central to advance responsible genetic resource management: insofar as
genetic resources are knowledge resources for all (and increasingly so)
we should try to keep them public; and insofar they are not res nullius but
embedded in local practices, we must find institutional ways to address
the power imbalance in defining aims and constraints on (biotechnolog-
ical) innovation. This perspective on the knowledge commons outlined
resonates also with Hess’ and Ostrom’s description of a “complex ecosys-
tem,” but additionally tries to include innovation-theoretical and ethical
concerns. Taking into account the values that informed the concept of a
common heritage, we already possess the basic tools for a more norma-
tive informed vision of the knowledge commons genetic resources would
be an essential part of. In this vision, genetic resource management is
not only about ownership claims, but fundamentally involves duties and
reciprocal norms. M
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Overcoming Issues of Exploitation in
Integrating Indigenous Knowledge with
Western Science through Implementation
of a Participatory Model

PHILIPPA CRANE

ABSTRACT

Exploitation has long been a major issue in the discussion of integrating indigenous
knowledge with Western science for drug innovation. However, whilst discussions
focus on the negative impact the relationship has on indigenous communities,
they have failed to suggest a practical step forward in resolving the conflict.
Furthermore, given that drug innovation is declining,' there is pressure to find ways
of integrating the two knowledge systems. This paper aims to present an option for
such reconciliation by presenting a model based on participation. By drawing on
the role of participation in both development and innovation discourses, the model
identifies a pathway which represents the interests of both indigenous communities
and firms involved in drug innovation. India is used as a case study to exemplify
ways in which participation has been implemented on various levels in current
medical strategies. Not only does India provide an illustration of how participation
can work, but it also identifies potential pitfalls in the practical application of this
type of model.

Introduction

Indigenous knowledge (IK) can be defined as the knowledge that is
generated and maintained by indigenous communities, cultures, and
societies.> Knowledge of this nature is central to the workings of lo-
cal communities and is embedded in the institutions that govern them.
Ethnographic studies initially fuelled the recognition of a diversity of
IK systems; however, IK did not appear in the international develop-
ment discourse until the late 1970s.4 In contrast, the drug industry has
shown a long-running appreciation for 1k with the extraction of natu-
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ral products and investigations into the scientific proof of traditional
folklore providing a foundation for drug discovery in the eighteenth
century.’ This is a trend that continues to this day with current estimates
showing that plant-derived medicines represent 25 per cent of all drugs
prescribed.® Despite this repeated interaction between indigenous and
Western forms of knowledge, the relationship is commonly associated
with issues of exploitation of the proprietors of 1K through appropria-
tion and wrongful ownership of their accumulated knowledge. It is this
criticism, of the interaction of these two forms of knowledge, which
presents a problem for maintenance of the knowledge commons.

The argument of wrongful ownership of IK centres on intellectual
property rights (IPR) and has been discussed for almost a century.” This
controversy stems from the tension arising between: i) the interests of
the commercial industrialized world, manifesting in the implementa-
tion of IPR to protect knowledge, thereby incentivising innovation, and
ii) the interests of the proprietors of 1K who reap relatively small re-
wards from the appropriation of their ancestral knowledge. With this
long-running debate generally providing the foundation for discussions
surrounding the interaction between Western science (ws) and IK, it is
difficult to imagine a process through which this can be resolved. For
instance, one potential avenue suggested, the possibility of reconceptual-
izing the IPR system, has been answered with claims that this would not
overcome the conceptual shift of 1K from a public to private space.® In
response to these issues this paper will attempt to incorporate literature
from the sociology of science, development studies, and innovation stud-
ies to move towards a new approach emphasizing the participation of
both local communities and private enterprises in the drug discovery and
development process and local development schemes.

Due to the aforementioned long-running debate in the literature con-
cerning the combining of 1K with W§, it is the assertion of this paper
that a new perspective is necessary. This relies on the assumption that
practices that combine IK with Ws are not preventable and will continue
to take place. It is therefore necessary to explore ways in which the ex-
ploitation of local people can be minimized. Furthermore, it has to be
conceded that both development and innovation discourses acknowledge
the importance of recognizing a diversity of sources of knowledge in
order to implement transdisciplinary strategies.®

This paper will begin by constructing a theoretical framework,
drawing from streams of development and innovation studies, which
demonstrates the common emphasis on participation as a beneficial tool.
These disciplines will also be situated within a broader sociology of sci-
ence discourse. Using this theoretical framework I will then use the case
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study of India to analyse how participation has, in practice, been imple-
mented in different contexts.

Theoretical Frameworh

The following theoretical framework will attempt to explore the role of
participation in different disciplinary contexts. This will illustrate how
a model based on participation could help overcome issues of exploi-
tation commonly associated with the activities of therapeutics firms to
appropriate knowledge regarding biodiversity. The sociology of science
provides a theoretical background for the discussion of scientific and
technological knowledge as social constructs. The development stud-
ies discourse will then be used to explore the potential benefits to local
people through their involvement in the medical innovation process,
drawing on knowledge management to demonstrate the benefits of this
participation to organizations in which medical innovation is situated.
The argument will begin by justifying the position of IK in relation to Ws
through an exploration of the epistemological similarities between them.
This will provide a foundation on which theories of scientific and tech-
nological knowledge will be built in later discussions. The first theory
of this kind explores the pathways in which science and technology can
be applied to development, arguing that participation of IK i necessary
to satisfy these multiple pathways. The discussion will then move on to
explore the components of knowledge, which will highlight the impor-
tance of participation in terms of knowledge transfer. This will provide
evidence to assess another contentious issue, the digitization of 1K. The
concluding section of the theoretical framework will demonstrate how
models of participation can more directly combat exploitation via social
capital and trust building.

Foundations—Sociology of Science

Common discussion in early development discourse, from the 1950s to the
early 1080s, addressed the differences between 1K and ws and the relative
inferiority of 1K.* At this time 1K was conceptualized to be dependent on
intuition and cultural specificity." Recent claims echo such distinctions,
situating IK as “tacit, intuitive, experiential [,and] informal.”> However,
despite these enduring assumptions, there has also been an equally es-
tablished argument for the reverse. For instance, one scholar argues that,
due to the lack of consensus on how to define “scientific,” separate from
“non-scientific” knowledge, maintaining the distinction between ws and
IK, which involves the exclusion of the latter, is impractical.’



A further argument against the distinction between Ws and IK
focuses on the context in which the two types of knowledge are situ-
ated. ws is generally associated with being objective and existing in an
autonomous vacuum detached from the culture and society in which it
is produced. Traditionally this construct of ws forms the basis for its
separation from IK, a culturally-embedded form of knowledge. How-
ever, popular discourse from the sociology of science emphasizes the
influence social and political constructs have on the production of ws.
A large proportion of this “social constructivist” literature is centred
on the work of Bruno Latour, who maintains that natural forms, in-
cluding scientific discovery, are products of the interactions that exist
between actors.'+ This literature extends to the argument that due to
the inherent influence of social and political factors in the production
of knowledge, the involvement of interested stakeholders is critical for
the legitimizing of science.’ The apparent embedded nature of W§ is
reminiscent of the claims regarding the form of 1K, thereby supporting
their similarities.

This argument is used specifically to bolster the argument for ben-
efit sharing which, based on the UN Convention of Biological Diversity in
1902, represents the current criteria for agreements through which IK is
appropriated by private companies.’ This essay will take the argument for
benefit sharing further, by specifying terms of such agreements that would
lead to enhanced advantages for each party through the participation of
indigenous communities in the research developed from their IK.

In conclusion this essay suggests that, despite the obvious differences
in terms of power relations, the above arguments illustrate how current
epistemological assumptions on both ws and 1K show distinct conver-
gence.”” This justifies IK as a valuable knowledge source to be used in
parallel with other science and technology strategies.

Development Pathways

Science and technology have recently been acknowledged as integral to
the development process.® However, the literature suggests that the strat-
egies for the application of science and technology should not be lim-
ited to direct engagement with global development strategies for growth
and development. Leach and Scoones discuss three pathways that are
perceived to link science and technology with development.” The first
two pathways outline the traditional view that scientific and techno-
logical innovations are associated with economic growth and poverty
reduction strategies.>® The third, “the slow race to citizens’ solutions”
demonstrates a less mentioned but equally important application which
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addresses local-level problems by utilizing bottom-up and participatory
models.* By applying this development pathways framework to medical
innovation, strategies for combining 1K with ws could work towards
satisfying aspects of all three pathways. Firstly, medical innovation can
help to build capacity in developing countries, in addition to the uti-
lization of natural resources, contributing towards economic growth.
Furthermore, through the involvement of local people, the innovation
process can focus on providing technologies that are relevant to a range
of people in terms of cost, availability, administration, delivery, and
access through participation and the proximity of local people to the
process. So far this theoretical framework has focused on the similari-
ties between 1K and ws. By drawing on the pathways to development
discourse, this paper has demonstrated the important role of participa-
tion in exploring applications of science and technology to develop-
ment. Building on that analysis, knowledge management discourse can
also be used to justify participation given its ability to increase the speed
of innovation.

Tacit Knowledge

The literature highlighting the emerging knowledge economy has begun
to show an appreciation for the idea that knowledge is key to competi-
tive advantage.>* This increased interest in the production, transfer, and
utilization of knowledge has instigated a return to discussions over the
nature of knowledge. As Polanyi indicated in 1967, common consensus
now acknowledges that there are two dimensions that compose knowl-
edge.» “Know that” is the more straightforward of the two and relates
to the knowledge that can be transferred through codification. “Know
how,” or tacit knowledge, relates to the context and practices in which
the knowledge is situated and is therefore harder to codify.>+ It has been
suggested that in order to sufficiently transfer elements of explicit knowl-
edge, it is first necessary to share an element of tacit, practice-based
knowledge.> Strategies to overcome the issues of transferring this tacit
component of knowledge draw on the close interaction between indi-
viduals to facilitate the transfer of knowledge.>® Discussion surrounding
the ethnographic method of participant observation also draws on this
theory, acknowledging that by understanding both the tacit and explicit
elements of knowledge, a deeper understanding of the context in which
it is created can be gained.?” Therefore, because tacit knowledge can be
shared through interaction and participation, a participatory model can
potentially be used to help overcome the problem of verbal promises that
are not seen through by pledged action.?



As discussed earlier, traditional perceptions of IK emphasized its
tacit nature. The aim of this paper is not to contest this, but to build
on the knowledge management discourse with respect to the epistemo-
logical convergence of the two types of knowledge, specifically wherein
ws has begun to be appreciated for its tacit composition. In addressing
the challenges associated with integrating 1K and ws, the importance
of thoroughly understanding the context in which IK is produced has
already been highlighted.?® The knowledge management literature can
also have applications by drawing on the lessons learnt from the simi-
lar situation of licensing agreements in commercial settings. Discussions
surrounding these types of agreements have emphasized that neglecting
the tacit component of knowledge leads to inefficiencies in the knowl-
edge transfer process.’® This application of the literature suggests that
through the participation of the proprietors of 1K and ws, the knowl-
edge gained would be more relevant than the information gathered in
traditional agreements due to the ability for the tacit component of the
knowledge to be transferred.*

Combination therapies are playing an increasingly important role in
medical innovation, most famously for the treatment and prevention of
malaria.? It is in this respect that the tacit and contextual elements of 1K
are seen to become relevant, characteristics which have previously been
disregarded in agreements between private firms and the proprietors of
IK. Further, tacit knowledge relevant to the medical innovation process,
that may not be transferred in the absence of participation of the pro-
prietors of IK, include knowledge regarding administration, diagnosis,
and dosage practices. The knowledge gained through close interaction
between individuals helps support the use of a participatory model in its
ability to overcome the issues associated with integrated 1K with ws for
the purpose of medical innovation.

Further exploration of the transfer of tacit knowledge through a
participatory model facilitates an argument against another contentious
issue regarding the exploitation of IK, namely its digitization. The digi-
tization of IK involves the documentation of knowledge that has previ-
ously been limited to oral histories. Digitization strategies have been
suggested to overcome issues of wrongful ownership of knowledge by
firms seeking patent protection. This is facilitated by proving that the
knowledge is not novel, thereby inhibiting patents being filed, accord-
ing to the legislation set out by the World Trade Organization.3* This
issue has been brought into debate with respect to many criticisms, in-
cluding: issues of tribal secrecy, traditions of oral transmission, shifts
in power/control relations, and disregard for the complexities of 1K
through removal from its cultural context.s It is the purpose of this
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paper, based on the importance of the tacit dimension of knowledge to
argue that the participation and involvement of the proprietors of IK
could attempt to overcome these issues.

Trust-Building

This theoretical framework has attempted to draw on a diverse discipli-
nary basis to emphasize a universal importance of participation in com-
bating the issues of exploitation that arise through combining IK with
ws. The role of participation in overcoming the issues of exploitation
can be further supported by a discussion of trust building. This section
will demonstrate that by building relationships of trust between actors,
participation can attempt to overcome exploitation of indigenous people.
The knowledge management literature will, again, provide a framework
in this section and will draw on the common problem of the tension
between co-operation and competition between individuals and firms
who are participating in the same network. In the literature this conflict
is suggested to be overcome through the application of social capital. Dis-
cussions about social capital began in community studies, when the term
was defined as the benefits to close communities which arise through the
frequency of personal interactions between individuals.’® In knowledge
management the term has been applied to the ability of organizations to
play an active role in networks. Networks are an important resource for
organizations and, when based on high levels of social capital, developed
through communication, and interactions with others, can help to over-
come issues associated with competition from the other organizations in
the network: “trust lubricates cooperation, and cooperation itself breeds
trust.”>” By applying this theory to the suggested participatory model, it
can be concluded that through close interactions, actors in the network
can build relationships based on trust, and therefore take a step towards
overcoming exploitation.

This theoretical framework has aimed to provide a basis for discuss-
ing the combination of 1K and W$ for medical innovation through par-
ticipation of the actors involved. The importance of participation to over-
coming exploitative relationships has been supported by theories situated
in development and innovation studies. The former has allowed us to rec-
ognize the similarities between IK and WS in terms of converging ideas
of the nature of the knowledge involved. It has also led to a discussion on
the role of participation in development pathways, wherein if drug inno-
vation is conceptualized as a development pathway then the engagement
of local people and the involvement of 1K represents a method of using
science and technology on a local level. Participation was also found to be



significant in the knowledge management theories embedded in innova-
tion studies. Here it was discussed that tacit knowledge is undervalued in
current agreements that integrate ws with 1K, and by providing a plat-
form for involvement of different actors, knowledge can be transferred
and applied more effectively. Furthermore, by considering this tacit ele-
ment of knowledge, an argument in support of digitization efforts can
be presented. This section concluded by looking to social capital as an
explanation for using participation to overcome exploitative relationships
in the use of 1K in medical innovation. The following section of this paper
will analyse the implementation of participatory strategies in India.

Case Study—India

As a case study, India presents a unique opportunity to envisage how 1K
and ws can work together to meet development goals. As we have seen
so far, not only can this process empower local communities, but it can
also contribute to economic growth through the development of a sus-
tainable medical industry. India makes an interesting case for two main
reasons: i) it has an established pharmaceutical industry based on a his-
tory of developing generic drugs, and ii) it has a strong tradition of 1K,
both in terms of widespread “great traditions” but also in smaller local
knowledge systems.’® Furthermore, not only does the Indian government
value the development of industries based on science and technology and
place it at the forefront of their policy agenda, it also recognizes IK as
an important tool in this process.4°

This case study will attempt to assess the extent to which India is
implementing a participatory model in their strategy to combine IK with
ws for medical innovation. The analysis will look at the great tradition,
Ayurveda, and also more local systems of 1K. The discussion of Ayurveda
will begin by looking at the characteristics of the IK, in terms of the
system that has evolved, and its recognition as a health system both na-
tionally and internationally. I will then go on to discuss the significance
of the digitization process as a national strategy. Finally, I will high-
light the networks that have built up around Ayurveda and how this has
highlighted an important process of reverse pharmacology, from which
lessons can be applied to other 1K cases around the world. The follow-
ing discussion, concentrating on local practices of 1K will explore more
detailed examples of initiatives implemented in an attempt to overcome
exploitation. From this, I will attempt to provide further justification for
a bottom up approach, as well as demonstrate trust building activities
and people centred development strategies.
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Ayurveda

As mentioned briefly above, the Ayurvedic medical system, one of the
oldest in the world, is comparable to Chinese medicine in its acceptance,
use, and international recognition. The values associated with Ayurveda
are broadly demonstrated by exploring the morphology of the word; Ayu
means “life” and Veda means “knowledge” in Sanskrit.# In India the
Ayurvedic tradition is practiced alongside Western medicine and is an
important contributor to providing healthcare for the population.+ Its
central role in Indian healthcare is further demonstrated by the numer-
ous training and research institutes responsible for producing 400,000-
500,000 practitioners in the Ayurvedic traditions throughout India.*
In terms of the spread of this tradition outside India, it is also fast it is
also quickly becoming internationally recognized, with a research centre
reportedly being established in the United States.# In the context of this
paper, despite suggested differences between the “big” and “small” tradi-
tions, the case of Ayurveda provides an example in which 1K has received
both national and international recognition and respect.

One of the platforms for discussing the combination of Ayurveda
and ws-based medical innovation practices in India is built on the digi-
tization efforts of the Traditional Knowledge Digital Library (TKDL). The
TKDL was set up as a collaboration between the Council for Scientific
and Industrial Research (CSIR) and the Department of Ayurveda, Yoga
and Naturopathy, Unani, Siddha and Homeopathy (AYUSH).# The initia-
tive aims to translate and codify the Ayurveda practices from the origi-
nal Sanskrit texts into five international languages, English, German,
French, Japanese and Spanish to enable recognition by international
patent offices.+® Despite the contention surrounding the digitization of
IK, as discussed above, the motivation for the TKDL was to prevent the
ownership of these knowledge systems through patent protection. This
initiative stemmed from several costly legal battles fought by the Indian
government, opposing patents on traditional remedies such as turmeric,
neem, and basmati rice.+’

India’s philosophy on the incentives provided by patent protection
is exemplified in a recent interview with the director of the CSIR. In
this interview Dr Brahmachari presents India as a country in full sup-
port of the open source innovation model, which disregards the need
for patent protection as a strategy for reducing costs of drugs for diseases
affecting small markets.+* In line with this strategy, it has recently been
reported that the TKDL will be made more public, particularly in areas
such as tuberculosis, cholera, and malaria.+ This ideology provides fur-
ther justification for the TKDL, particularly in addressing the diseases of



poor populations. The theoretical framework led to a conclusion that de-
spite the problems associated with digitization, due to the tacit nature of
knowledge, the context, cultural heritage, and complex structure would
be maintained through the participation of local communities in the use
of their 1K, even in the presence of the documentation strategies, on a
value-adding basis. Furthermore, participation of the proprietors of 1K
would be a pre-requisite for the dissemination of this knowledge. The
TKDL strategy allows for the participation of different actors by creating
a team of experts in IK alongside patent examiners, IT experts, scien-
tists, and technical officers, thereby working towards a potential solution
to the obstacles associated with digitization.s

From the theoretical framework, it has been concluded that partici-
pation is also important in the innovation process itself; the involvement
of proprietors of IK is shown to be an important strategy for combining
ws with 1K. In this respect, the Ayurvedic tradition has allowed theorists
the opportunity to better understand the importance of this involvement
through a strategy called “reverse pharmacology.”s Reverse pharmacol-
ogy relies on the idea that medicinal 1k has been developed and practised
on humans over hundreds of vears.* Reverse pharmacology thus claims
to overcome a major hurdle of the innovation process by reversing the
typical strategy for medical innovation, which progresses from laborato-
1y to clinic, by instead moving from clinic to laboratory.s? Here it has been
acknowledged by regulatory bodies such as the us Food and Drug Admin-
istration (FDA) that large bodies of human anecdotal data can substitute
the requirement for animal studies in an investigative new drug (IND)
application.’* This highlights the importance of participation during the
integration of ws with 1K due to the requirement of the tacit knowledge
of indigenous communities to be used in the drug registration process.
Furthermore, this acknowledgement may prove an important step for-
ward in reducing time and costs associated with medical innovation.ss

By defining reverse pharmacology as a method of achieving these ben-
efits, the importance of integrating 1K medical practitioners with W re-
searchers for the purposes of medical innovation also becomes apparent:

a rigorous scientific approach of integrating documented clinical experiences
and experiential observations into leads by transdisciplinary exploratory studies
and further developing these into drug candidates or formulations through robust
pre-clinical and clinical research.*

The general ideology supporting the reverse pharmacology model is ap-
plicable in other countries and to other systems of 1K. The implementa-
tion of reverse pharmacology, therefore achieves several things by i) ac-
knowledging IK systems in regulatory frameworks, ii) encouraging the
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involvement and participation of practitioners of 1K, and iii) implying a
role for networks in this process.

The networks constructed around IK in India, and in particular
around the application of Ayurveda, provide a platform to facilitate the
combination of IK and W§ in line with strategies for minimizing exploi-
tation. One of the most prominent of these efforts in India is the New
Millennium Indian Technology Leadership Initiative (NMITLI), which
was set up by the CSIR in 2000 under the Public-Private Partnership
model.”” The NMITLI is a network of sixteen Indian research institutions,
hospitals, and pharmaceutical firms, that facilitates national level consul-
tations with Ayurvedic physicians and scholars.*® Through this structure
there seems to be an obvious appreciation for the importance of the con-
textual and, sometimes, tacit knowledge that can only be contributed by
practitioners of 1K. However, despite the advantages this entails for the
initiative, it has been criticized for a lack of involvement from industrial
partners, which has been suggested as a reason for its limited success.*
This critique illustrates that the combination of IK with Ws cannot only
be achieved through public initiatives but requires the presence of di-
verse knowledge sources.

An assessment of the strategies for combining Ayurveda with WS in
India has acknowledged the importance of participation on a national
scale. However, due to the nature of national institutions already estab-
lished around Ayurveda, with the exception of the reverse pharmacol-
ogyv method, this case presents limited usefulness when applying the
lessons learnt to local 1K systems. Therefore, in addition to the national
level approach, it is also necessary to represent more localized traditions
of IK in our discussion of India. The following two examples will il-
lustrate the different outcomes observed when implementing bottom-up
and top-down models of participation.

Jeevani

Jeevani is a drug which originated from IK of the Kani “tribes-people”
in Kerala.®° It came from a plant which researchers from the Tropical
Botanical Garden and Research Institute observed had energizing effects
on their local guides during an expedition. After much negotiation with
one of the Kani tribes, permission was given for the researchers to use
the plant for laboratory testing. Upon examination, however, no effect
was found and the researchers returned to the tribe who advised that the
effect was produced by a different part of the plant.®* This simple narra-
tive of the use of 1K exemplifies the time wasted by not actively involving
the proprietors of IK in the research process from the beginning.



Once the researchers had identified the active ingredient and de-
veloped a marketable drug from the plant, they made a benefit-sharing
agreement with the Kani community that had provided the 1K.%* This is
hailed as an exemplary case of benefit-sharing, despite it preceding the
international Convention on Biological Diversity (CBD). However, critics
have pointed out several problems with this process.®* These problems
demonstrate the importance of participation in all aspects of the medical
innovation process, including any licensing and/or manufacturing agree-
ments, in order to avoid exploitation. In this case contention was raised in
the agreement made between the TBGRI and the company responsible for
manufacturing the product.® In the contract there was no mention of the
entitlement of 50 per cent of the proceeds for the Kani community, as the
TBGRI had promised. Furthermore, concerns were raised over the low
fees negotiated by the TBGRI, and it has since been claimed that the prod-
uct was undervalued. Further discrepancies arose when other local Kani
tribes laid claim to the same 1K, and criticized the process for excluding
them from the negotiations.® This final point raises further complexities
for participatory models of combining 1K with ws, as it highlights the
requirement for all communities involved in a particular IK to participate.
Furthermore, this raises questions about how researchers gain access to
the information regarding the users and producers of certain types of
knowledge. One suggestion may be to implement and encourage bottom-
up strategies for bioprospecting, wherein local communities participate
in agreements only on their own initiative and therefore, presumably, on
their terms. One such case is presented below.

Gram Mooligai Limited Company

The Gram Mooligai Limited Company (GMLC) is a community-based en-
terprise set up by a group of local people in Tamil Nadu. The activities of
the organization not only include the gathering of medicinal plants but
also, and most significantly for the purposes of this paper, the production
and marketing of “phytomedicine based on ethnomedical knowledge.”*°
The organization arose from the influence of NGOs in the region, whose
motivation was to conserve medicinal K. The NGOs aimed to facilitate
this through the documentation of 1K and local capacity building. The
objectives of these initiatives reinforce the discussion of development
pathways, wherein participation, in this context, aims to empower local
people by giving them ownership of their 1K, thus facilitating people-
centred development.®’

Furthermore, the GMLC, owned by the medical plant gatherer and
cultivator groups, maintains close ties with the village network, thereby
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adding an extra layer of actors involved in the process. In terms of the
nature of participation, scientists from the NGOs are said to be involved
in interacting with folk healers, a relationship which could be perceived
as facilitating connections to external networks. The authors describe this
relationship between the scientists and the community as one that is based
on trust.®® This further confirms that close interaction and participation
can lead to trust between actors, a point highlighted in the theoretical
framework. Despite encouraging reports, potential pitfalls in a model
based on participation can also be identified. Here, the authors argue that
digitization risks making 1K unrecognizable by stripping of it of essential
information. For example, folk healers use methods such as smell and taste
to imply the efficacy of medicines, which the NGOs are reportedly attempt-
ing to codify in their documentation strategy; but this will likely prove
challenging. This raises important issues of power relations, wherein the
digitization of these practices implies some degree of imposed control by
third parties.® This emphasizes the idea that local people should have a
voice in these activities and therefore be empowered to speak out about
the potential harm of a process that attempts to document tacit knowledge.
Despite the problems with digitization of IK in this case, it still provides
insights into the ways in which participation can foster a more equitable
and less exploitative model for combining IK with ws.

Conclusion

The body of this paper has been concerned with supporting a model
that combines 1K with Ws for medical innovation by prioritizing the
participation of all relevant actors. The discussion began by identify-
ing the similarities of 1K and W by illustrating their convergent episte-
mologies. Evidence for the importance of IK in addition to WS is most
noticeable in the case of Ayurveda in India, which has seen increased
domestic popularity and internationalization. The implementation of
reverse pharmacology, a method which can be applied to the use of
IK in medical innovation more generally, also provides an avenue for
recognizing IK as equally important to Ws in medical innovation. Such
recognition heightens respect for IK by the global community, thus re-
ducing exploitation. The discussion then turned to demonstrating the
benefits of participation to local communities by exploring the different
development pathways which could be satisfied. This was also illustrated
in the case study, which showed that the NGOs involved in establishing
the GMLC were primarily concerned with empowering a people-centred
approach to development.



The theoretical framework then began to draw on strategies from
knowledge management to recognize the importance of the tacit di-
mension of knowledge. It was acknowledged that the complexities of
transferring this dimension of knowledge could, in part, be overcome by
recognizing the role of participation. All three strands of the case study
have demonstrated this aspect of the argument. The Ayurveda section
demonstrated a reliance on participation in reverse pharmacology in-
novation strategies; the Jeevani case illustrated the problems associated
with traditional bioprospecting agreements; and the GMLC case exem-
plified the issues associated with attempting to digitize certain types of
knowledge, for example its tacit element. However, in response to this
last point, a bottom-up approach, such as a participatory model, would
allow this tacit knowledge to be utilized and shared under the terms of
the communities involved.

Finally, we can close the conceptual loop by directly linking partici-
pation with trust-building and the implied effect that this has on exploita-
tion. Here the knowledge management discourse demonstrated that net-
works overcome competition conflict through the development of social
capital. It was further suggested that a similar dynamic may be applied to
the case of combining IK with ws, whereby social capital, and therefore
trust, could work both ways and decrease the chance of exploitation.
This was confirmed most saliently in the case of GMLC, where trust was
found to be built through interaction and participation with the scien-
tists from the NGOs. Further evidence came from the Indian NMITLI,
which included practitioners of Ayurveda in the innovation process.

Having analyzed a participatory model for combining IK with ws
for medical innovation, I can conclude that despite the obstacles, genu-
ine participation could provide an avenue to move away from issues of
exploitation. Furthermore, it has highlighted that the bottom-up element
of participation is an important factor, allowing the communities who
possess the 1K to be actively involved, take ownership of their knowl-
edge, and drive their own pathway to development. This conclusion is
also relevant to the argument that knowledge is socially constructed be-
cause participation is central to the production of knowledge, given that
it is embedded in social and political context. Throughout the discussion,
this paper has attempted to illustrate that, in addition to the situation in
India, a model for participation can be implemented in other countries,
where the exploitation of IK is too often and too easily the means to eco-
nomic rewards for global pharmaceutical companies. H
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Statistics of Identity: Representation of
Minority Groups in the Population Census

NITZAN PERI-ROTEM

ABSTRACT

The question of minorities’ representation in national statistics has gained an
important place in the public agenda of Western countries today. In recent decades,
different minority groups have expressed interest in being represented in population
censuses for purposes of advocacy and for enhancing social recognition. Identity
categories defined by a census become a form of common knowledge that shapes
public policy and social relations. The introduction of new questions on ethnicity
and religion in the British census during the past twenty years and the ongoing
debate on the cultural categories that are used in the census make it an interesting
case-study for the conflict around the public identification of different social groups.
This paper follows the trends in the representation and categorization of minorities
in the population census, and the underlying processes that led to these changes.

The national census is the ultimate arena where knowledge and pow-
er interact. The information that is collected in a census is used by the
government and local authorities when planning future policies, and in
making decisions on how to distribute public resources.!

According to Michel Foucault, the rise of the governmental state
was linked to the gathering of national statistics, that is, the collection of
“knowledge of the state” in all its aspects and dimensions, which enables
the central government to extend its control over the population.> How-
ever, the census can also be seen as a knowledge commons, since it is a
public data resource that is collected from the entire population and its
artefacts can be used by all citizens for different purposes. In addition,
similar to other forms of knowledge, the census has strong ties to the sur-
rounding society and is affected by its rules and norms.? Thus, the popula-
tion census is more than simply a statistical tool for counting individuals
within a given territory; rather, its structure and content are shaped by

Nitzan Peri-Rotem, “Statistics of Identity: Representation of Minority Groups in the
Population Census,” St Antony’s International Review 8, no. 1 (2012): 106-117.



political and social forces, which vary among different cultures and over
time. Therefore, the census both reflects and influences social reality.+

The British population census has seen significant changes in the past
two decades in terms of data collection on different social groups: in 1991
a question on ethnicity was introduced for the first time and a decade
later, a question on religion was added to the 2001 census in England and
Wales, after being absent for 150 vears.s The social and political processes
that have led to these developments will be discussed in the following
sections, as well as the ongoing debate on identifying minority groups in
the census. Additionally, the case of France, where similar changes in its
population census are being considered, will also be discussed.

The beginnings of the idea of a national census date back to the
eighteenth century, as several countries in Scandinavia started to col-
lect statistical population data.® However, the first “modern” national
population census, with regular periodic enumeration of individuals,
took place in the United States in 1790, with the commencement of the
decennial census. By the end of the nineteenth century, most Western
countries were carrying out a national census, which became a defining
feature of the modern state.”

In the United Kingdom, the population census began in 1801. The
first four censuses strictly provided counts of the population, and it was
only later that the census recorded data on individuals.® Since 1851, ques-
tions on place of birth and nationality were asked in the census, though
there was no direct question on race or ethnicity.’

After the Second World War, following the experience of fascism
and the Holocaust, the overt expression of racism was no longer politi-
cally acceptable and a conscious effort was made in the West to remove
it from the political agenda. In Britain, three Race Relations Acts were
introduced in 1965, 1968, and 1976, outlawing racial discrimination.
However, it was argued that the change was mainly on the discourse
level, while in practice, racial inequality persisted.”® Following the new
legislation, the government instructed census officials to create new cat-
egories to include the groups targeted by the Race Relations Acts in order
to obtain statistical information on a variety of social indicators, such as
family structure, housing, employment and education."

The debate on whether or not to introduce a question on “ethnic-
ity” in the UK census therefore emerged during the 1970s. At that time
the Commission for Racial Equality (CRE) was leading a campaign in
favour of an ethnic question, while other groups, including anti-racist
campaigners, were against it.'?

The main argument of those in favour of the ethnic question was
that reliable information on ethnic groups is essential to identifying dis-
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crimination and promoting social equality. Additionally, data on minori-
ty groups enable local authorities to apply for specified funding and serv-
ices. On the other hand, the opponents of the question raised concerns
that the data would be used for immigration control and repatriation
purposes, and thus, the question would lead to policies against foreign-
ers rather than in their support.® Moreover, they argued that population
statistics of race and ethnic origin had been misused in the past, as in
the case of Nazi Germany for the systematic persecution of Jewish people
and other groups.+

The 1981 census in Britain was planned to include a question on eth-
nicity. However, after nearly a third of black and Asian respondents ex-
pressed their objection to the question in the census pilot tests,’ it was re-
jected on the grounds of being “too sensitive to ensure a good response.”’
Thus, it was only with the census of 1991 that the ethnic question was
introduced, following several modifications that were decided through a
consultative process with representatives of the ethnic groups.?”

According to Ahmad, the process of formulating a satisfactory ques-
tion on ethnicity resulted in “an amalgam of categories based on colour
... notions of national background ... and geographical origin.”® Thus,
respondents were asked to categorize themselves as one of the following:
White, Black Caribbean, Black African, Indian, Pakistani, Bangladeshi,
Chinese, Other Asian or Other.

Although the question was generally accepted, it was criticized for
failing to conceptualize existing ethnic categories and for presenting
“white” as a homogenous group. Therefore, it was subsequently revised
in the 2001 census to reflect a wider variety of options, including mixed
races, and the white category was subdivided into “British,” “Irish” and
“Any other White background.” In the 2011 census, the question was
further revised, increasing the number of possible racial and ethnic
classifications.”

A decade after the introduction of the ethnic question, an additional
voluntary question on religion appeared in the census of England and
Wales for the first time since 1851.2° The process of adding the religion
question was somewhat similar to the inclusion of the ethnic question,
since in both cases there was a vigorous debate on the advantages and
disadvantages of these questions and the wording that should be used.*

Since the religion question was removed in the mid-nineteenth cen-
tury—due to claims of inaccuracy and arguments over the nature of the
question—there have been several attempts to reintroduce it by members
of the census advisory board and by Christian organizations, such as
the Bible Society. These attempts were unsuccessful, partly due to lack
of support from senior church leaders. However, prior to the 2001 cen-



sus, there was an unprecedented number of requests for questions of a
cultural dimension, including a request for a question on religion from
various religious associations, such as the Muslim Council of Britain and
the Board of Deputies of British Jews.>

Interestingly, the demand for the inclusion of both the ethnic and the
religion questions in the census was heavily promoted by representatives
of the ethnic and religious groups rather than the central government.»
In the case of the religion question, some sections of the Muslim commu-
nity*+ particularly stressed the importance of having a distinct category of
religion, since it is a primary marker of their identity and is thus much
more meaningful to them than being simply categorized as “Asian.”*s

It should be noted, however, that the ethnic and religious organiza-
tions which pressed for their inclusion in the census did not necessarily
represent the views of members of these groups, as the addition of the
religion question was not universally accepted.>® The arguments against
it were reminiscent of those made in the debate over the ethnicity ques-
tion, including concerns for the possible misuse of the data and the in-
creased exposure to discrimination as a result of being identified with
a specific minority group. Moreover, some have argued that religion is
essentially a private matter, into which the state should not intrude.>”

Eventually, it was decided that the question on religion would be
voluntary, and the final version that appeared in the 2001 census asked
“What is your religion?” with the possible options: None, Christian,
Buddhist, Hindu, Jewish, Muslim, Sikh, and any other religion (in that
order).>® However, as will be discussed in the following section, the pub-
lic debate on the religion question in the census has yet to be resolved.

The inclusion of new ethnic and religious categories in the British
census raises some questions regarding issues of identity and the rela-
tionship between majority and minority groups. More specifically, the
purpose here is to follow the processes that led to the change in religious
and ethnic representation in the census and to better understand why
questions that were once considered to be too sensitive are not only ac-
ceptable today but are also requested by some segments of society.

The explanations for these phenomena may be related to various de-
velopments, both in the global and the local spheres. According to Vin-
cent Cable, processes of globalization and modernization are responsible
for bringing cultural issues, such as religion, ethnicity, and language,
into the forefront of political agenda.* The efficient spread of informa-
tion and ideas through global communications systems, global capital
markets, and the continuous migration from poor to richer countries
may pose a threat to cultural identity both for the majority group in a
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changing social and demographic landscape and for minority groups
who may face dangers of exclusion or forced cultural assimilation, pro-
ducing a demand for minority self-definition.

This analysis sheds some light on the reasons for the increased inter-
est by members of both minority and majority groups in the collection
of data on people’s religious and ethnic background. On the one hand,
this kind of data may be used to promote progressive change for minor-
ity groups; on the other hand, it can be misused to propagate fears about
the erosion of the “British character.”s°

According to Fordham and Ogbu, minorities which experience dis-
crimination in economic, political, and social domains, as well as facing
obstacles to assimilation, may develop a sense of collective identity and
a cultural reference in opposition to the social identity of the majority
group.* In this regard, the ethnic and religious categorization in the
census may function to increase social recognition for minority groups
as well as a means for gaining political power. As Jacqueline Urla argues,
the census plays a vital role in determining the political representation
of minority groups:

Minorities understand that in the current political economy of knowledge,
numbers function as authoritative “facts”. They have responded in some cases
by attempting to deploy those modes of techno-representation to serve their
own purposes: to make themselves visible, to make claims upon the state, and
to describe who they are to themselves and to society.*

The importance of statistics in gaining social power is also emphasized
by Kertzer and Arel, who contend that:

identity politics is a numbers game, or more precisely a battle over relative
proportions, both within the state and within particular territories of the larger
state. Groups fear a change of proportion disadvantageous to themselves, as this
often directly affects how political and economic power are allocated.

A notable example of the “numbers game” is the campaign by the Brit-
ish Humanist Association (BHA)—a national charity representing the
interests of non-religious individuals in the UK—in response to the data
produced from the religion question in the 2001 census. The BHA de-
manded a change in the way religion is asked in the census, arguing
that the current question leads to a distorted picture of the proportion of
non-religious people in England and Wales, showing a lower percentage
of people with no religion and higher percentage of “Christians,” in
comparison to the figures shown in other surveys in Britain:

The Census data on religion says nothing about the actual religious practice,



involvement, belief or belonging of the population. However, both central and
local government use such data in resource allocation and for targeting equality
initiatives. And the figure stating that 72% of the population are “Christian”
has been used in a variety of ways, such as to justify the continuing presence of
Bishops in the House of Lords, to justify the state-funding of faith schools (and
their expansion), to justify and increase religious broadcasting and to exclude
the voices of humanists in Parliament and elsewhere.?*

Although the BHA’s request for an alternative question on religion was
eventually denied, they initiated another campaign, which aimed to in-
fluence the way people respond to the question on religion, by calling for
those who are not religious to tick the option “No religion” in the 2011
census form, rather than not answering the (voluntary) question at all,
or choosing Christian “out of habit.”s

Thus, attempts to promote social recognition through the census are
made by various types of social groups, whose members may feel under-
represented in the public arena. Another example is the campaign led by
some gay and lesbian people in Britain, calling for lesbian, gay, bisexual,
and transgender (LGBT) census respondents to write “lesbian” under the
religion question in the census, in protest of the absence of a question
on sexuality.:®

However, other members of the LGBT community did not approve
of the demand for collecting data on sexual orientation in the census,
due to the personal and sensitive nature of this information. The cam-
paign was also criticised for being counterproductive and for assuming
that homosexuals are a homogeneous group with more or less similar
needs. As Brent Martin wrote for The Guardian:

I think of myself as a citizen of the UK first, and a gay man second, | don’t see
myself as outside of society, but part of it. My basic social needs are the same

as anyone else. If | get hit by a bus, I'd like to know there is an A&E nearby,
regardless of my sexuality.¥

Martin’s argument reflects the basic controversy over minority repre-
sentation in national statistics. At the heart of this controversy, which
could be called the “multicultural dilemma,” is the conflict between in-
dividual and group rights. The first type relates to the basic human and
civil rights of freedom and equality, including “primary goods” such as
income, health care, education, the right to vote, freedom of conscience,
etc., while the second type refers to the recognition and respect for prac-
tices and world views of particular social groups.®*

The principles of multiculturalism, as expressed in the second ap-
proach, were criticised for creating fixed and narrow identities and for
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increasing the separation between different social groups. Anthony
Appiah contends that public identification of people as members of a
particular ethnicity, nationality, or sexuality may pose a threat to indi-
vidual autonomy, as these collective identities “come with notions of how
a proper person of that kind behaves.” These modes of behaviour are
often negative and therefore enhance stereotypes and create a barrier to
equality, rather than promoting it.®

According to Malik, multiculturalism is not the solution for diverse
societies but part of the problem. Malik takes issue with the notion that
multicultural policies came as a response to minorities’ demand for their
differences to be recognized. Rather, he argues that these policies are
imposed from the top, as part of a government strategy to defuse the an-
ger created by racism. This way, instead of tackling the central problem
of racial discrimination, the focus moves to cultural differences between
various groups of society. Moreover, the emphasis on ethnicity as a key
to entitlement of political power and financial resources forces people to
view themselves in terms of their ethnicity, race or other cultural signi-
fiers, rather than in broader universal terms.+°

Kertzer and Arel have also raised the concern that the link between
group identities and political benefits may by itself provide an incentive
for social groups to demand recognition, and that the census, where
social categories are being defined, can be transformed into a “mecha-
nism of identity formation.”!

The controversy over whether and how cultural identities and mi-
norities should be recognized by public institutions can be found today
not only in the United Kingdom, but in most Western societies.+* An-
other country that has faced the dilemma of minority representation
and social cohesion in recent decades is France. Although France has
a different historical and political background than Britain, there are
some similarities between these countries, since both are dealing with
the contradiction between the “racialization” of the social discourse and
the desire to promote a belief in equality.+

For many vears France has avoided using ethnic categories in the
census (with the exception of the colonial territories) as a consequence of
its traditional republican stance, which rejects any identity categorization
apart from civic identity, in defence of French national unity. The French
census mainly differentiates between French nationals and foreigners. Fur-
thermore, collecting data on individuals’ ethnicity or religion causes certain
unease within the French society, due to the abuse of official statistics on
the Jewish population by the Vichy regime during the Second World War.++
Thus, statistical classification by race, ethnicity, religion, or language is
considered discriminatory in France and is forbidden by law.+s



However, since the mid-1980s there has been a growing debate on
the statistical identification of people according to their origins. The de-
bate was initially concerned with issues of controlling and quantifying
the flow of migration to France, though it has gradually given way to the
question of what has become of the immigrants in terms of assimilation
and integration. The broadening of the debate was derived by increasing
awareness in politics and the media of problems of social exclusion and
discrimination in the workplace and in housing allocation.*¢ Those in fa-
vour of the collection of ethnic statistics dismiss the idealization of the vi-
sion of a unified population in France, arguing that the only way to fight
discrimination is by assessing the discriminatory practices statistically.+

Similar claims were made by Yazid Sabeg, an advisor to President
Nicholas Sarkozy, who is promoting a change of policy that would en-
able the collection of data on ethnicity in the next census:

People find it hard to look the reality of this country in the face, which is that
the population of the country has changed ... There is an entire fringe sector that
feels discriminated against because of how they look, their physical appearance
or their surnames, and who feel pretty much illegitimate in the country and who
suffer real social discrimination.*

However, as Blum argues, there is great doubt about whether the census
in France could generate an acceptable categorization scheme, due to the
diversity of opinion and the firm opposition to identifying individuals by
their race or ethnicity.+°

It can be seen that the process of adding and modifying questions
in the census is political in nature, involving extensive discussion, con-
sultation and debate.s® The formulation of these questions reflects the
relationships between majority and minority in a given society and may
also reinforce social and cultural classifications.

The introduction of new ethnic and religion categories in the British
census and the promotion of ethnic classification in the French census
suggest that the public discussion on the representation of minorities in
those countries has changed. Different social groups have recognized the
power of the census to influence public policy; being a reliable source of
information on their relative social and economic status, it forms a robust
basis for political advocacy and campaigns for equal opportunities. In ad-
dition, a census category of a specific religion or ethnic group is a proof of
their visibility and of being publicly recognized as a distinct group.

To some extent, these trends support Kertzer and Arel’s hypothesis
that there has been a shift in the decision making process of census cat-
egories from being dominated by high authorities to a more complex
political struggle involving the groups that are being, or demanding to
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be, categorized.™ These practices emphasize the function of the census as
a knowledge commons. The census acts as a public resource of informa-
tion through which social identities are being formed, redefined, and
quantified. Moreover, the information derived from the census can be
translated into other social resources and political power.

According to Peter Levine, being involved in the creation of public
knowledge could be regarded as additional goods, since this kind of work
builds social capital, strengthens communities and provides the skills that
are needed for effective citizenship.5> Additionally, as more people affect-
ed by the resource regime participate in making and modifving its rules,
it becomes more efficient and durable, since the managing of the public
resource is based on wider agreement and trust.s* Without such agree-
ment, the census as a reliable source of information could be in danger,
since a large number of refusals to reply or false replies may damage the
census as a whole.s# Thus, both the state and minority groups can benefit
from the public involvement in the planning process of the census.

By affecting the way they are being represented in the census, mi-
nority groups are getting their voice heard and being recognized as active
participants in the political domain. However, the increasing number of
cultural classifications that are being documented and redistributed to
the population may also incur some negative effects: the emphasis on
ethnicity and religion as public identities can increase the separation
of minority groups from the wider society by signalling them as funda-
mentally different from the majority. This was apparent in the options of
response for the questions on religion and ethnicity. In both questions,
there was one homogenous category that relates to the majority group
(e.g. White, Christian), while in the ethnicity question for example, all
non-whites were asked to choose a more specific classification according
to their ethnic and national origin.

The census, as a common resource of information, may be used for
varied purposes either by the government, social organizations, or indi-
viduals. Its power derives from being a government tool for making deci-
sions on policy planning and distribution of public goods. Some groups
may strive to be represented by the census in order to enhance their
political influence and gain public recognition. The state in its turn also
has an interest in obtaining more specific data on the population, since
expanding knowledge enables better planning and therefore better con-
trol. However, once the information has been recorded, it can be used
to promote agendas that may be different from the original purpose,
or lead to unintentional consequences, such as increased segregation or
exclusion of minority groups. M
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The Politics of HIV/AIDS Research: An
Interview with Nicoli Nattrass

Nicoli Nattrass is a professor of economics and the director of the AIDS and Society
Research Unit at the University of Cape Town. She has published widely in the areas
of economic policy and the political economy of AIDS. Recent publications include
The AIDS Conspiracy: Science Fights Back (Columbia University Press, 2012), Mortal
Combat: AIDS Denialism and the Struggle for Anti-retrovirals in South Africa (University
of KwaZulu-Natal Press 2007) and The Moral Economy of AIDS in South Africa
(Cambridge University Press, 2003). In 2008, Nicoli Nattrass published “A1Ds and
the Scientific Governance of Medicine in Post-Apartheid South Africa,” in which
she argued that approximately 343,000 deaths and 171,000 new HIV infections
could have been avoided had the government rolled out Anti-Retrovirals (ARVs)."
She spoke to us in February 2012 about the article’s reception and reflected on the
politics of the knowledge commons from the perspective of a “practitioner.”

STAIR: Could you describe the response to vour paper? How was it received by
the research community in South Africa and further afield, and did it have an
impact on policy-making in the country?

NN: As far as I can tell those estimates had almost no impact on the
research community or policy. Neither that article nor an earlier set of
estimates I published in a book a year earlier had any play in the press.

STAIR: Later that year, Pride Chigwedere, a doctoral student at Harvard, rep-
licated your results.> Could you explain what the main differences were between
vour work and that of Chigwedere?

NN: I used an epidemiological model developed by the Actuarial Society
of South Africa to estimate the impact of Mbeki’s policies. This model
allows you to run different scenarios. The question I posed was: “How
many people would have been saved if South Africa had rolled out anti-
retrovirals at the same rate as the Western Cape Province?”* Chigwedere
used a much simpler model (which he developed himself) and asked the
question: “How many people would have been saved if South Africa had
adopted an approach similar to Botswana?” We came up with broadly
similar answers.

“The Politics of HIV/AIDS Research: An Interview with Nicoli Nattrass,” St Antony’s
International Review 8, no. 1 (2012): 118-121.



STAIR: Although Chigwedere was working on the same topic, he did not cite
vour work. Do you think this is indicative of any deeper trends?

NN: I do not understand why he failed to acknowledge my work. He
told me he was not aware of my article—he said that he searched the
medical journals only—but I am pretty sure he knew of my book. Per-
haps he thought that neither really counted. Perhaps he read my work
and then forgot about it. Perhaps he just wanted to appear to be more
path-breaking than he was (doctoral students sometimes feel pres-
sured to be original in this way), but it does annoy me when scholars
from prestigious Northern institutions do not bother to cite Southern
scholars.

STAIR: Chigwedere’s work was widely cited and disseminated. It formed the
basis of an editorial in Nature, and was the subject of front page articles in the
Times of South Africa, the New York Times, and the International Herald
Tribune, as well as being featured on the BBC and CNN. What factors do you
think are responsible for the wide dissemination of his work relative to your
own?

NN: Well, the fact that he was from Harvard made all the difference.
The press picked up on it, calling it the “Harvard Study.” That seemed
to lend the estimates substantial legitimacy—to the point that it got no-
ticed in the academic community and in policy circles. I know that the
Harvard press people pushed it heavily but they were pushing on a door
that opens easily for them. I was gratified, however, to see that Nature
did acknowledge my work in that editorial, effectively pointing out that
their research was consistent with mine. But even so, it was only because
I had personal connections with a stringer for Nature that the journal
even knew I had published that article.*

STAIR: What do you think would have happened had Chigwedere not pub-
lished his work, or not published it at an institution like Harvard?

NN: It would certainly have sunk without trace. So I am actually very happy
that his piece did get the play it did. It was an embarrassment to the South
African government and helped pressure them to change their policies.

STAIR: Do vou think this is an idiosyncratic experience, or is it a more general
barrier that researchers from the Global South face?
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NN: It is definitely a wider problem. There are Northern academics who
simply assume that Southern academics are not worth citing. And there
are Northern academics who regard the ideas and papers they pick up
from visits to Southern academics as if it was their own “data” that they
collected on a field trip.

STAIR: What implications does this have for how we conceptualize the knowledge
commons? It seems that, in your case at least, the free movement of knowledge
was not impeded by intellectual property rights; instead, it seems to have been im-
peded by more intangible social factors, like trust and institutional reputation.

NN: I am not sure what you mean by the knowledge commons. It sounds
like a worthy ideal. But inevitably the process of deciding what knowl-
edge is, is shaped by social processes of fact-making. This is a function of
which journals it is published in, which institutions it comes from and the
publicity it generated. A study from Harvard thus has huge built-in advan-
tages, in terms of being considered worthy of the knowledge commons.

STAIR: What developmental implications do vou think this lack of trust or
interest in research from the South has?

NN: The key problem is devaluation of local knowledge and understand-
ing. This can lead to bad policymaking.

STAIR: What can the research community and policymakers in the South do
to counteract the lack of trust or interest in research from the South relative to
the North?

NN: Journal editors and reviewers need to be more critical of the refer-
ences in papers. The academic search engines are very good these days.
It would be a simple matter to ensure that scholars from elite institutions
are not simply citing each other, and it would be very easy to check to
see that they are not raiding or replicating ideas from scholars in other
disciplines. I actually think it was outrageous of Chigwedere to say to
me that he did not know about my article because he had only searched
medical journals and it was outrageous of the journal to let him get away
with doing that.

STAIR: This is true. However this does place a fairly high burden on reviewers,
and I am not sure it gets at underlying structural issues in developing coun-
tries. One of the contributors to this journal, Jorge Contreras, has suggested that



a South-elite index be created to help academics and administrators identify
higher quality journals, particularly for the open-access stables like Scientifc
Electronic Library Online (SciELO) and African Journals Onlines Do you think
this could help balance out the asymmetry, and what kinds of obstacles might it
encounter or create?

NN: That sounds like a promising route to go down—ves, I believe it
would probably help mitigate the North-South imbalance.

STAIR: How useful would targeted partnerships either between Southern and
Northern research institutions, or between institutions in the South be in creat-
ing a culture of mutually informing research communities?> We ask this ques-
tion, bearing in mind that South-North collaborative research tends to receive
substantially higher citation rates than South-South collaborations or individual
research from the South.

NN: I think that North-South research partnerships are a good idea, but
it is not easy to set them up. They often involve costly (in terms of time)
application processes for funds—many of which fail—and they are all
too easily stitched together to give the appearance of collaboration, when
the reality is very different. I have become quite sceptical these days
about potential Northern collaborators who approach me out of the blue.
I find it more productive working with Northerners I know and trust
and it takes time, connections, and luck to find those people. B
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(GENERAL SECTION

Libya and the Responsibility to Protect:
Lessons for the Prevention of Mass
Atrocities

RUBEN REIKE!

ABSTRACT

This article identifies three lessons for the prevention of mass atrocity crimes from
international prevention efforts in the 2011 Libya crisis. First, Libya suggests that
situations of mass atrocity risk will not always be foreseeable. It is therefore crucial
to develop more robust, direct, and targeted strategies for dealing with imminent
crises. Second, the tools that are usually listed under the Responsibility to Protect’s
(R2p) third pillar are also critical for preventing mass atrocities in an immediate
phase. However, pillar three (the response pillar) is widely absent from the debate,
which focuses primarily on pillars one and two. Third, the Libya crisis suggests that
“taking sides”, abandoning impartiality, and operating without host state consent
may be necessary to prevent mass atrocities. This challenges the United Nation’s
approach to most conflict situations, in which consent and impartiality are key
operating principles. Together, these lessons show that preventing mass atrocities
might often be more controversial and coercive than is sometimes presumed.

Introduction

In many respects, the 2011 Libya crisis is an interesting case for the prin-
ciple of the “responsibility to protect” (R2P). From a norm-development
perspective, it is noteworthy that actors of the “international community”
repeatedly invoked the R2P in relation to the crisis. UN Security Coun-
cil Resolutions (UNSCR) 1970 (February 26) and 1973 (March 17) both
directly refer to the primary responsibility of the Libyan state to protect
its population from genocide, war crimes, ethnic cleansing, and crimes
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against humanity.> Moreover, senior policymakers such as Ban Ki-moon,
Navi Pillay, and Barack Obama publicly embraced the international com-
munity’s residual responsibility to protect given the failure of the Libyan
state to live up to its protection responsibilities.> This unambiguous fram-
ing of a crisis in R2P terms is unprecedented.+ In addition, from both
conceptual and operational perspectives, the Libya crisis provides the op-
portunity to clarify aspects of the R2P’s under-developed preventive di-
mension.’ Although many commentators and practitioners agree that the
prevention of mass atrocities lies at the core of the R2P,¢ it remains unclear
exactly what prevention means in an R2P context. In particular, there
is little agreement about how the prevention of mass atrocities crimes’
differs from the prevention of armed conflict more broadly.® During the
Libya crisis, members of the international community explicitly argued
that international engagement was aimed at protecting civilians from mass
atrocities threatened by the Gaddafi regime rather than at preventing an
armed conflict.’ This makes Libya a good case for studying specific aspects
of mass atrocity prevention and drawing lessons for the future.

In what follows, I will argue that the Libya case suggests at least
three lessons for the prevention of mass atrocities, each of which chal-
lenges key assumptions of the emerging debate on the preventive dimen-
sion of the R2P. First, Libya suggests that situations of mass atrocity risk
will not always be foreseeable. Libya had not been identified as a country
of concern by any of the analysts monitoring the risk of mass atrocities
or conflict. Thus, a focus on so-called “root-cause prevention” did not
have much to say about the case. In the absence of better structural in-
dicators, therefore, it seems crucial to develop more robust, direct, and
targeted strategies for dealing with imminent crises. This does not mean
that structural prevention is not important, but it cautions against the
current trend of increasing emphasis on this strategy.” Second, the Libya
crisis suggests that the tools that are usually listed under pillar three (the
R2P’s response pillar) are also critical for preventing mass atrocities in
an immediate phase. This preventive dimension of the R2P’s third pil-
lar is widely absent from the debate on the “responsibility to prevent,”
which focuses primarily on pillars one and two, that is, on capacity-
building in at-risk states.” Third, the Libya crisis suggests that “taking
sides”, abandoning impartiality, and operating without host state con-
sent might be necessary elements of strategies that aim at the immediate
prevention of mass atrocities.’ This challenges the United Nation’s (UN’s)
approach to most conflict situations, in which consent and impartiality
are key operating principles. Together, these lessons show that prevent-
ing mass atrocities might often be more controversial and coercive than
is sometimes presumed.'+
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My argument is developed in four parts. To begin, I discuss the
emerging debate on the “responsibility to prevent” to highlight some of
its key underlying principles and to show that it lacks empirical research
on what distinguishes mass atrocity prevention from conflict preven-
tion. In the second and third sections, I briefly describe the details of
the Libya crisis to contextualize a discussion of the international com-
munity’s preventive engagement in that crisis. I identify the tools that
were employed and analyse how they were used. On that basis, in the
fourth part I discuss the lessons from the Libya case for mass atrocity
prevention, arguing that Libya challenges some key assumptions of the
emerging debate on the R2P’s prevention dimension. I conclude by sum-
marizing my main findings.

The Emerging Debate on the Responsibility to Prevent

At the 2005 UN World Summit, more than 170 Heads of State and Gov-
ernment accepted three interlinked responsibilities, which together con-
stitute the principle of “responsibility to protect.” First, states accepted
the responsibility to protect their own populations from genocide, war
crimes, ethnic cleansing, and crimes against humanity. Second, states
promised to assist each other in fulfilling their domestic protection re-
sponsibilities. Third, the international community took on a collective
responsibility to react, in a timely and decisive manner, to manifest
failure to protect populations from the above mentioned mass atroci-
ties.’s Those three responsibilities are now commonly summarized as
the R2P’s three pillars.”* While most of the R2P debate initially focused
on the third pillar, associated with questions of military intervention,
scholars and practitioners increasingly emphasize the R2P’s prevention
dimension, which they derive from pillars one and two.” Leading R2P
advocate Gareth Evans notes that, “recognition of these realities—that
prevention is the single most important dimension of the responsibility
to protect—is at the heart of the 2005 World Summit’s conclusion, as it
was of the reports leading up to them.”® Edward Luck, UN Special Ad-
viser on the R2P, argues unambiguously that the R2P’s first goal “should
be prevention, prevention, prevention.”®

However, even though many agree that the prevention of mass atroc-
ities is the key constitutive element of the R2P, it is still unclear what ex-
actly prevention means and entails.° Much of the emerging scholarship
on the “responsibility to prevent” adopts a conflict prevention frame-
work and simply maps it on to R2P. In other words, the prevention of
conflict generally is seen as the best means of preventing the commission



of the four crimes associated with the R2P (genocide, war crimes, ethnic
cleansing, and crimes against humanity). This is particularly clear in the
2001 report of the International Commission on Intervention and State
Sovereignty (1C1ss), the work of Gareth Evans, and the genocide pre-
vention plan of former United Nations Secretary General Kofi Annan.*
In accordance with conflict prevention thinking, the 1c1sS and Evans
conceptualize prevention in terms of structural prevention (long-term
and root-cause focused) and direct prevention (short-term). They em-
phasize the importance of the structural component—Ilong-term capaci-
ty-building in at risk states>>—not least because it is assumed that struc-
tural prevention is less intrusive.>> Moreover, they believe that the key
conflict prevention principles of consent, impartiality, and minimal use
of force should also guide mass atrocity prevention.>+ For example, both
the 1Cc1ss and Evans argue that preventive deployments need to have the
consent of the governments involved.> Moreover, Evans argues that:

It is important to appreciate, in the discussion of different preventive measures
that follows, that the primary focus is on what states at risk can do for themselves, by
their own national effort and with their own national capacity, and what they
can do voluntarily for each other by way of offering support. The prevention of
mass atrocities, like the prevention of conflict more generally, should start, and
if possible finish, with the minimum of intrusion.?

However, this conceptualization of the R2P’s prevention dimension is in-
creasingly being challenged. The Outcome Document of the 2005 UN
World Summit, widely regarded as outlining the authoritative interpreta-
tion of the rights and responsibilities associated with the R2P,* restricted
the R2P’s scope to the four international crimes of genocide, war crimes,
ethnic cleansing, and crimes against humanity.?® Scholars have argued
that limiting the R2P to those four international crimes was critical for
gaining political consensus on the R2P and securing its inclusion in the
2005 World Summit Outcome Document.* It is also noteworthy that not
all incidences of mass atrocities occur in contexts of armed conflict.>° In
fact, around 33 per cent of all mass atrocities are committed in peace-
time*, and others which occur in the context of armed conflict do not
have a clear causal link to that conflict, for example Nazi Germany’s ex-
termination of Jews during World War I1. In fact, most of the recent cases
that were most relevant to R2P debates occurred in contexts where armed
conflict was not (vet) present, such as Libya, Kenya, Guinea, or Kyr-
gyzstan.’* Thus, as the International Peace Institute notes, “The references
to genocide, war crimes, ethnic cleansing, and crimes against humanity
... give R2P a distinctive focus and imperative.” Yet there has been little
discussion of what this “distinctive focus and imperative” entails.’* More
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specifically, there is a noticeable lack of empirical research into the guid-
ing principles and potential tools of mass atrocity prevention.s

The population of cases that would allow genuine insights into the
prevention of mass atrocities is small, a problem well acknowledged in
the field of genocide studies.:® The Libya case is important in this regard
as the international community explicitly argued that it aimed to prevent
mass atrocities and not armed conflict. The Libya case thus provides a
rare opportunity to clarify aspects specifically relating to the prevention
of mass atrocities.

The 2011 Crisis in Libya

This section discusses the unfolding of the Libya crisis to contextualize
the subsequent discussion of the international community’s preventive
engagement. In particular, I show that there was a widely shared sense
that large-scale mass atrocities were a real possibility in Libya and that
the actions of the international community genuinely aimed at prevent-
ing those crimes.

The Libya crisis emerged in the midst of the so-called “Arab
Spring,” which erupted in Tunisia on December 17, 2010. In the ensu-
ing months, a wave of domestic uprisings spread throughout the Arab
world, toppling first the Tunisian President Zine al-Abidine Ben Ali
(January 14, 2011)” and then the Egyptian President Hosni Mubarak
(February 11, 2011).3® Other long-standing leaders in the region, par-
ticularly those of Algeria, Jordan, Yemen, and Bahrain, struggled to
suppress domestic protests and riots.

In this climate, anti-government protests erupted in Libya on Febru-
ary 15, 2011 in response to the arrest of some prominent human rights
activists in the city of Benghazi. It is interesting to note that at the time
that the first protests erupted, Libya was not considered to be at risk of
mass atrocities or violent conflict by any of the various risk assessment
mechanisms.® Despite Gaddafi’s notorious record on human rights, the
country was widely seen as relatively stable. The positive assessment that
Libya received in its November 2010 Universal Periodic Review illus-
trates this point.4° Indeed, on the day that the first protests erupted in
Libya’s eastern city of Benghazi, the EU welcomed a Libyan delegation to
discuss immigration issues.*

The uprising quickly gathered momentum. Within days, protests
spread from Benghazi to other cities in the East, such as al-Bayda, Dar-
nah, Tobruk, and Ajdabiva. Within a week, anti-government demonstra-
tions were also reported in western cities, such as Misrata and Tripoli.+



By February 23 the Gaddafi regime had lost control over significant parts
of eastern Libya, and protests intensified in the western cities of Mis-
rata, Zawiyah, and Tripoli. The protests gained additional momentum
through the defections of diplomats, regime members, and members
of the armed forces.#* On February 27, a National Transitional Council
(NTC) was formed to act as the political face of the revolution, which
contributed to the perception that the Gaddafi regime was crumbling. Al-
ready by February 26, the UN Security Council had unanimously passed
resolution 1970 in an effort to prevent mass atrocities in Libya. UNSCR
1970 not only reminded the Libyan government of its responsibility to
protect the people on its territory, but also demanded an immediate end
to the violence, referred the situation in Libya to the International Crimi-
nal Court (Icc), imposed an arms embargo on Libya, and targeted sanc-
tions (asset freeze and travel ban) on particular individuals.

Fearing that it could be the next domino to fall in the “Arab Spring,”
the Gaddafi regime decided to ignore UNSCR 1970 and reverted to ex-
treme violence to suppress the uprising, using live ammunition, machine
guns, and snipers to target civilians participating in anti-government ac-
tivities. Hospitals reported that many victims were brought in with bullet
wounds to their heads, chests, and necks.++ The Gaddafi regime also used
military aircraft and helicopters against anti-government protestors.+
Gaddafi allegedly began to recruit foreign mercenaries because some
members of the armed forces refused to shoot fellow countrymen.+° It
is difficult to get an accurate and reliable death toll for the initial days of
the protests, but according to Human Rights Watch at least 233 persons
were killed within the four-day period from February 17 to 20.4 The UN
Human Rights Council reported that shooting led to the killing of five
hundred to seven hundred persons in February.+

In addition, the Gaddafi regime fuelled violence against anti-govern-
ment protestors through inflammatory rhetoric and public incitement to
mass atrocities. On February 21, Saif al-Islam (one of Gaddafi’s sons) ap-
peared on television, warning that, “If we do not agree today on reforms,
we will not be mourning 84 people, but thousands of deaths, and rivers
of blood will run through Libya ... We will fight until the last man, the
last woman, the last bullet.”s> Muammar Gaddafi addressed the Libvan
people in a televised speech on February 22, saying: “I am not going
to leave this land. I will die here as a martyr.” He called the protestors
“cockroaches” and “rats,” promised to “cleanse Libya house by house,”
and referred to the 1989 Chinese massacre on Tiananmen Square as a
warning. In a speech on February 24, Gaddafi claimed that the protes-
tors were members of al-Qaida and under the influence of drugs. Once
again, he urged supporters to crush the rebellion: “I call on the people
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of Libya to get out of their houses and confront this bunch of people.”s°
These are textbook examples of incitement to mass atrocities. According
to Simon Chesterman, the rhetoric of the Gaddafi regime contributed to
the unusual clarity of the threat of mass atrocities: “State leaders are usu-
ally more circumspect in the threats they make against their populations
than was Qaddafi; impending massacres are rarely so easy to foresee.”
Bellamy agrees, arguing that, “Not since Rwanda has a regime so clearly
signalled its intent to commit crimes against humanity.”

From early March onwards, the Gaddafi regime followed up on its
inflammatory rhetoric with concrete actions. Using military aircraft and
heavy artillery, the Gaddafi regime started to retake city after city, re-
sulting in high civilian casualties. After retaking western cities such as
Gharyan, Sabratha, and Zawija, Gaddafi’s forces made rapid progress in
re-conquering the east of the country. They consecutively retook Misrata,
Bin Jawad, and Ras Lanuf, reaching Brega on March 11. After days of
intense fighting and aerial bombardment, Gaddafi’s troops retook Brega
and turned towards Ajdabiya and Benghazi. They gained control of Ajda-
biya after a heavy campaign of indiscriminate bombing and shelling,
and started to push towards Benghazi to crush the rebellion once and for
all. It was at that point that Saif al-Islam announced on Libyan television
that the fighting would be over within 48 hours.s* On March 17, Gaddafi
started to bombard the airport in Benghazi. There was then a widely
shared perception that the fall of Benghazi was only hours away, and
that it was likely to result in a massacre of civilians.

In this context, the UN Security Council passed resolution 1973
(March 17) which imposed a no-fly zone over Libya and authorized the
use of all necessary measures to protect civilians and civilian populated
areas. The Gaddafi regime reacted to this threat of military intervention
by announcing an immediate ceasefire, while continuing to close in on
Benghazi. In response, an international coalition of states launched an
air campaign to protect civilians in Libya. As US General Carter Ham
explained:

Our goals are simple: We want to protect innocent civilians, prevent attacks
against civilian communities, and deter mass atrocities ... our immediate
military goals are to prevent further attacks by regime forces on Libyan citizens
and opposition groups, especially in and around Benghazi, and to degrade the
Qadhafi regime’s capability to resist an internationally patrolled no-fly zone.>*

Initially, the international coalition targeted objects that posed a threat
to the civilian population, such as tanks, armoured vehicles and rocket
launchers, and destroyed Libya’s air defence to enforce the no-fly zone.
Moreover, naval vessels patrolled Libya’s Mediterranean coast in order to



implement the arms embargo. While none of this led to a resolution of the
conflict, it did achieve the narrow objective of preventing mass atrocities in
Benghazi and Eastern Libya more generally. It needs to be acknowledged,
however, that atrocities still occurred in other parts of Libya; some commit-
ted by the NTC-led rebel movement.s Thus, it is probably best to describe
the international community’s preventive engagement in the Libya crisis as
a moderately successful example of mass atrocity prevention. The next sec-
tion studies the international community’s preventive engagement in more
detail in order to generate some lessons for the “responsibility to prevent”.

The International Community’s Preventive Engagement

In what follows, I will discuss in more detail the international commu-
nity’s efforts to prevent mass atrocities in the Libya crisis. In particular,
I will identify the different tools that the international community em-
ployed and analyse how they were used. The subsequent section then
elaborates on what this comprehensive discussion of the Libya case sug-
gests for the prevention of mass atrocities more broadly.

General Threats and Warnings

Even though much of the discussion of the Libya crisis focuses on the
military intervention, it is important to acknowledge that the interna-
tional community adopted a range of prevention measures before re-
verting to the last resort of military intervention. The initial response
of the international community to Gaddafi’s violent crack-down on the
anti-government protestors was a wave of condemnation. There is some
evidence that those messages of warning were intended to deter and dis-
suade Gaddafi from committing large-scale atrocities by showing that the
world was watching and prepared to take action if necessary. Moreover,
the threats and warnings were designed to encourage defections from
the regime. For instance, on February 20, the British Foreign Minister,
William Hague, stated publicly:

We want to make clear to the Libyan government that just because there aren’t
television cameras present at the scenes that are going on in Libya that does not
mean that the world is not watching, and that doesn’t mean that the world is
going to ignore the way in which protesters and demonstrators are treated.>

The same day, US Secretary of State, Hilary Clinton, released a statement
on the situation in Libya saying that,

The world is watching the situation in Libya with alarm ... The government
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of Libya has a responsibility to respect the universal rights of the people,
including the right to free expression and assembly. Now is the time to stop this
unacceptable bloodshed. We are working urgently with friends and partners
around the world to convey this message to the Libyan government.*’

The UN Security Council also issued a press statement condemning the
violence against civilians and declaring its determination to closely fol-
low the situation in Libya. The Security Council further stressed the im-
portance of holding “to account those responsible for attacks, including
by forces under their control, on civilians.”* The UN Office of the Special
Advisers on the Prevention of Genocide and the Responsibility to Protect
(0sAPG/R2P) added to this general threat of international criminal pros-
ecution by explaining that,

Widespread and systematic attacks against civilian populations by military
forces, mercenaries, and aircraft are egregious violations of international human
rights and humanitarian law. If the reported nature and scale of such attacks are
confirmed, they may well constitute crimes against humanity, for which national
authorities should be held accountable.*

Regional organizations, such as the League of Arab States (LAS), the
Organisation of the Islamic Conference (01C), and the African Union
(AU) all denounced the Gaddafi regime for its violent crackdown on the
protests, but stopped short of sending clear threats.®

Suspension of Membership

A second tool that international actors employed to change the behaviour
of the Gaddafi regime in the early stages of the crisis was to suspend
Libya’s membership in certain international organizations. On February
22, 2011, the LAS decided to suspend Libya from all its sessions for as
long as the regime continued to attack its population. On February 25,
the UN Human Rights Council (HRC) convened a special session on the
situation of human rights in Libya, the first time ever that the HRC held
a special session on a member state, and recommended that the Gen-
eral Assembly suspend Libya’s membership in the HRC.® On March 1,
the General Assembly adopted the HRC’s recommendation, the first time
that a sitting member was removed from the HRC.®

International Commission of Inquiry

Another prevention tool that the HRC adopted in resolution S-15/1 was
the establishment of an International Commission of Inquiry. The HRC
tasked the Commission



to investigate all alleged violations of international human rights law in the Libyan
Arab Jamahiriya, to establish the facts and circumstances of such violations and
of the crimes perpetrated and, where possible, to identify those responsible, to
make recommendations, in particular, on accountability measures, all with a
view to ensuring that those individuals responsible are held accountable. ¢

On March 15, Cherif Bassiouni (Egypt/Us), Asma Khadr (Jordan), and
Philippe Kirsch (Canada) were appointed to the Commission. The Com-
mission immediately started to gather first hand evidence of crimes com-
mitted in Libya, and released its final report on June 2.

The establishment of the Commission was intended to signal to those
planning to commit or instigate mass atrocities that there was a real
chance that they would be held accountable. By contributing to the cred-
ibility of the threat of international criminal prosecution, the work of the
Commission needs to be seen in combination with initial condemnatory
statements, and particularly the Security Council’s referral of the situa-
tion in Libya to the International Criminal Court (ICC).

ICC Referral

On February 26, less than two weeks after the beginning of the Libya
crisis, the UN Security Council unanimously adopted resolution 1970,
which introduced the first comprehensive set of tools aimed at the pre-
vention of mass atrocities in Libya. One core aspect of UNSCR 1970 was
the referral of the situation in Libya after February 15 to the 1cC. On
March 3, the Prosecutor of the 1cc, Louis Moreno Ocampo, opened an
investigation into alleged crimes against humanity, stressing that there
would be no impunity for those responsible for the most serious crimes.
Interestingly, Ocampo put particular individuals on specific notice, sig-
nalling that they would be held legally responsible if forces under their
command committed mass atrocities.*

In the period from March to May, the Office of the Prosecutor col-
lected evidence of mass atrocities committed in Libya. On May 4, Ocampo
went to New York to brief the Security Council, revealing that he would
submit applications for arrest warrants to the Pre-Trial Chamber I. Ocam-
po stressed that in the Libya case crimes were committed upon the instruc-
tion of a few individuals in control of key organizations that were in a
position to execute the orders. According to Western diplomats, Ocampo’s
briefing was designed to ratchet up international pressure on Libya.® On
May 16, after the fastest investigation ever completed by the 1cc, Ocampo
officially requested arrest warrants for Muammar Gaddafi, his son Saif al-
Islam, and Abdullah al-Senussi, the head of the Libyan intelligence serv-
ice. On June 27, the 1cC’s Pre-Trial Chamber I issued arrest warrants for
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those three individuals. Ocampo explained that the arrest warrants would
help to prevent them from committing crimes, and warned Gaddafi’s “in-
ner circle” that they could either be “part of the problem or part of the
solution.”® Qverall, the tool of ICC referral can be seen as a move from
more general threats to more targeted ones by identifying specific individ-
uals and trying to deter them. One side-effect of this early referral strategy
was to make political solutions to the crisis more complicated by making it,
for example, much more difficult for Gaddafi to go into exile.

Targeted Sanctions: Asset Freeze and Travel Ban

Targeted sanctions against specifically named individuals were another
targeted prevention tool that the international community adopted in
UNSCR 1970. The targeted sanctions had two elements: a travel ban and
an asset freeze. The travel ban demanded that all member states “take
the necessary measures to prevent the entry into or transit through their
territories of individuals listed in Annex I.” Annex I listed 16 individu-
als, all of which belonged to the Gaddafi regime. The asset freeze called
on all member states to freeze, without delay, all funds or financial as-
sets and economic resources of six individuals belonging to the Gaddafi
regime. On February 28, the Council of the European Union decided not
only to implement those targeted sanctions, but to extend them to other
individuals (ten more for the travel ban and twenty more for the asset
freeze).®” Finally, UN Security Council resolution 1973 (March 17) ex-
tended the travel ban to two further people, and the asset freeze to seven
more people and five entities.® Like the 1CC referral, the tool of targeted
sanctions was specifically aimed at certain individuals in order to change
their behaviour by altering their structure of incentives.

Arms Embargo

The final prevention tool adopted in UNSCR 1970 Was an arms em-
bargo on Libya. UNSCR 1970 instructed all member states to “imme-
diately take the necessary measures to prevent the direct or indirect
supply, sale or transfer to the Libyan Arab Jamahiriya ... of arms and
related materiel of all types ... including the provision of armed mer-
cenary personnel.”® To this end, the Security Council called upon all
states, particularly those neighbouring Libya, “to inspect ... all cargo
to and from the Libyan Arab Jamahiriya, in their territory, including
seaports and airports.””> Unlike the 1cC referral and the targeted sanc-
tions, the arms embargo did not target specific individuals, but aimed
more generally to reduce the availability of the means to commit mass
atrocities.



On March 23, NATO took on the enforcement of the arms embargo,
and twelve nations contributed assets to enforce the arms embargo.”
NATO ships and aircraft operated in the Central Mediterranean to make
sure that the flow of weapons to Libya by sea was cut off, covering a
maritime surveillance area of around sixty-one thousand nautical square
miles. Up until October 31, NATO claims that it hailed over 3,100 vessels
and boarded around 300 vessels. Eleven ships were denied transit to
or from Libyan ports because the vessel or its cargo presented a risk to
the civilian population.” As will be discussed in more detail below, it is
noteworthy that there was and still is intense debate about what could
be called the one-sided nature of the arms embargo, as some states still
supplied weapons and military equipment to the rebels.

UN and African Union Mediation

Despite the adoption of the aforementioned prevention tools, the Gadd-
afi regime intensified its violent crackdown on the rebellion from early
March onwards, including the use of military aircraft and heavy artil-
lery. In reaction to this, Secretary-General Ban Ki-Moon decided to
appoint the former Foreign Minister of Jordan, Abdel-Elah Al-Khatib,
as his Special Envoy on Libya. The role of Special Envoy Al-Khatib was
to work with Libyan government officials, opposition leaders, regional
governments, and the international community in order to find a politi-
cal solution to the violent crisis, for example by brokering a cease-fire.
In mid-March, Special Envoy Al-Khatib went on a mission to Libya,
visiting Tripoli and Tobruk and talking to government and opposition
leaders. It is widely acknowledged though that the rapid pace of devel-
opments on the ground made it difficult to pursue a political solution.
Al-Khatib himself revealed that when he asked to visit Benghazi on his
mid-March mission, the Gaddafi regime told him to wait two days as
they believed that the fighting would be over by then.”

A second effort at finding a mediated solution to the crisis in Libya
was led by the African Union (AU).” On March 10, the Peace and Secu-
rity Council of the AU set out the key elements of its Roadmap to peace
in Libya, consisting of (i) an immediate cessation of all hostilities, (ii)
timely delivery of humanitarian assistance, (iii) the protection of foreign
nationals, and (iv) the implementation of the political reforms.” To this
end, the AU established an Ad-Hoc High-Level Committee to engage with
all parties and to facilitate an inclusive dialogue.” The Committee trav-
elled to Libya on April 10 and 11,77 and allegedly convinced Gaddafi to ac-
cept the AU Roadmap.” The Committee also met with the NTC (notably
without Jacob Zuma) but no agreement was reached due to the political

133



134

conditions that the NTC put forward as a prerequisite for a ceasefire.”
While the AU maintained its efforts at finding a political solution to the
crisis, it never came close to succeeding. Part of the problem was that
the NTC perceived the AU delegation as being sympathetic to the Gaddafi
regime.®® Moreover, some of the other prevention measures, particularly
the 1CC referral and the military intervention, made it more difficult to
find a negotiated solution.

No-Fly Zone

The imminent fall of Benghazi in mid-March and the widely anticipated
massacre in that city and other parts of eastern Libya generated sufficient
international consensus for the adoption of more coercive prevention
tools in UNSCR 1973 (March 17).* UNSCR 1973 imposed “a ban on all
flights in the airspace of the Libyan Arab Jamahiriva in order to help
protect civilians”, and authorized member states “to take all necessary
measures to enforce compliance with the ban on flights”. Due to its in-
trusiveness, the no-fly zone idea was more controversial than previous
prevention tools. What proved to be crucial for the adoption of UNSCR
1973 was support from the wider region as well as the exceptional clar-
ity of the atrocity threat, both of which seem to have convinced Russia
and China to abstain rather than veto the resolution. In particular, the
endorsement of the no-fly zone proposal by the LAS seems to have been
critical to their decision.®

On March 25, NATO took command of enforcing the no-fly zone,
which started with the destruction of the Libyan air defence systems
and continued with the policing of the Libyan airspace. By ensuring
that the Gaddafi regime could not use military aircraft to attack civil-
ians, the no-fly zone contributed substantially to the protection of po-
tential victims.

Protection of Civilians and Civilian Populated Areas

Besides establishing the no-fly zone, the other key prevention measure
adopted in UNSCR 1973 was to authorize states

to take all necessary measures, notwithstanding paragraph 9 of resolution 1970
(2011), to protect civilians and civilian populated areas under threat of attack
in the Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign
occupation force of any form on any part of Libyan territory.

The resolution was very clear to exclude the option of deploying ground
troops, and therefore restricted civilian protection efforts to the air cam-
paign.® Interestingly, by explicitly referring to the protection of “civilian



populated areas,” the international community aimed to prevent Gadd-
afi’s forces from targeting entire cities and town, even if the attacks were
directed at military objects.®+ This can almost be interpreted as a new
and very comprehensive form of safe area policy.®

An international coalition of states started to implement this broad
civilian protection mandate on March 19, targeting objects that present-
ed an immediate threat to the civilian population in Benghazi and then
elsewhere, such as tanks, armoured vehicles, rocket launchers, military
aircraft, and other military equipment. The air campaign also included
targeting the wider military infrastructure of the Gaddafi regime, such
as command and control capabilities, communication facilities, and mili-
tary training facilities. On March 31, NATO assumed sole command of
the protection of civilians mission.* According to NATO, 18 nations con-
tributed to this mission, namely Belgium, Bulgaria, Canada, Denmark,
France, Greece, Italy, Jordan, Netherlands, Norway, Qatar, Romania,
Spain, Sweden, Turkey, UAE, UK, and USA. As part of the so-called
Operation Unified Protector, NATO and its partners conducted over
26,500 sorties, including over 9,700 strike sorties.®” According to NATO
information, 5,000 military targets were destroyed, including over 400
artillery or rocket launchers and over 600 tanks or armoured vehicles.
Moreover, over 400 military command and control centres had been
struck to halt the Gaddafi regime’s ability to give orders to its forces.*

Like the no-fly zone, the air campaign to protect civilians and civilian
populated areas seemed to have contributed in no insignificant way to the
protection of potential victims. However, some legitimate questions have
been raised about the perception that the protection of civilians was to
some degree selective. Whilst it seems clear that the air campaign protect-
ed parts of the civilian population—particularly in and around Benghazi
and Libya’s eastern regions—civilians in other areas did not receive the
same amount of protection. Not only did Gaddafi troops commit atroci-
ties in non-protected areas, but it has become increasingly clear that NTC
troops and militias not directly controlled by the NTC committed atrocities
too.* This suggests that civilian protection was partly selective, or at least
that there were gaps in the protection provided, which might have been
due to the air-based nature of the protection efforts.

Regime Change: Aiding the Rebels and Targeted Killings

It remains the subject of intense controversy to what extent regime
change became a policy objective of the military intervention. The Secu-
rity Council resolutions did not authorize a policy of regime change, and
a resolution that did so would likely have been vetoed. Moreover, NATO
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repeatedly explained publicly that its efforts were exclusively aimed at
protecting civilians, not promoting regime change. However, as the
rebels failed to make significant progress in the weeks and months fol-
lowing the international military intervention and a stalemate seemed
almost inevitable, some observers argued that the protection of civilians
in Libya ultimately required regime change.*® To some, regime change
was seen as the only tool to permanently prevent mass atrocities in Lib-
va, to deal with the root cause of the threat. This seems to be the thrust
of the argument put forward by British Prime Minister David Cameron,
French President Nicolas Sarkozy, and US President Barack Obama in a
joint statement on April 15. They wrote:

The people of Libya are still suffering terrible horrors at Gaddafi’s hands each and
every day ... Our duty and our mandate under UN Security Council Resolution
1973 is to protect civilians, and we are doing that. It is not to remove Gaddafi by
force. But it is impossible to imagine a future for Libya with Gaddafi in power ...
It is unthinkable that someone who has tried to massacre his own people can
play a part in their future government ... So long as Gaddafi is in power, NATO
must maintain its operations so that civilians remain protected and the pressure
on the regime builds. Then a genuine transition from dictatorship to an inclusive
constitutional process can really begin, led by a new generation of leaders. In
order for that transition to succeed, Gaddafi must go and go for good.”

James Pattison thus observes that regime change became an important
objective over the course of the military campaign, to the point where
regime change seemed to define mission success.®> Two strategies for
regime change formed the core of the controversy: (1) targeted killing of
Muammar Gaddafi and his inner circle, and (2) aiding the rebels. First,
a debate about whether Gaddafi himself was a legitimate military target
erupted after coalition airstrikes hit Gaddafi’s Bab al-Aziziva complex in
Tripoli on March 21. Later, on May 1, Gaddafi’s son Saif al-Arab and
other members of the Gaddafi family were killed in Gaddafi’s compound
by another coalition airstrike.*> Even though the international coalition
and later NATO claimed that they were only attacking military targets
(not individuals), the suspicion that Gaddafi was the target of those at-
tacks lingered, not least because of ambivalent comments by Western
politicians.>+ However, the international lawyer Dapo Akande argued
that “Res 1973 does not prohibit the targeting of Gaddafi and authorises
it where this is deemed necessary to protect civilians and civilian popu-
lated areas.”s But this question has vet to be resolved.

Second, international actors actively supported the rebels by provid-
ing them with training, intelligence and equipment.*® In mid-April, Brit-
ish Foreign Secretary William Hague revealed that the UK and France



had sent experienced military officers to advise the rebels on intelli-
gence-gathering, logistics, and communications.®” In late June, France
admitted that it had supplied arms to rebel groups, claiming that it was
“an operational decision taken at the time to help civilians who were in
imminent danger. A group of civilians were about to be massacred so
we took the decision to provide self-defensive weapons to protect those
civilian populations under threat.”* Some UN member states have inter-
preted this as an explicit breach of the arms embargo, and accused NATO
of pursuing a regime change agenda.®® The Brazilian proposal on “Re-
sponsibility While Protecting” is a direct response to issues such as the
perceived one-sided enforcement of the arms embargo and the regime
change debate more generally.'>°

Lessons for the Prevention of Mass Atrocities

Having described the tools that the international community employed to
prevent mass atrocities in the Libya crisis, this section discusses the les-
sons that follow from this for the “responsibility to prevent.” I argue that
Libya suggests three lessons that caution against some current elements
of the emerging debate on the “responsibility to prevent.”

Structural vs. Immediate Prevention

The first lesson that can be learned from the Libya crisis stems from its
unexpectedness. As discussed earlier, Libya was not included on any ex-
isting early warning list for genocide and mass atrocities, meaning that
there were no early warnings that Libya was “at risk” of atrocities or even
large-scale armed conflict.”* Despite the uprisings and riots that spread
throughout the Arab world and toppled the long-term rulers of Libya’s
neighbouring countries, the Libyan crisis was largely unexpected.

Due to this lack of early warning, the potential mass atrocity situa-
tion that the international community was confronted with from mid-
February onwards did not leave much time for preventive action. This
ruled out the utilization of more structural and long-term prevention
measures. As Jennifer Welsh argues, “structural or root-cause prevention
strategies would have had little to say about this particular country.”
Instead, the international community employed immediate/late-stage
prevention measures that focused on changing the incentives of the po-
tential perpetrators and on protecting the potential victims, with relative
success. The swift engagement of the international community prevented
what many feared would be a large-scale campaign of mass atrocities.
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However, the criticism levelled at the way that some of the prevention
tools were implemented indicates that there is still a lot of room for im-
provement in operationalizing immediate prevention strategies.

This finding has implications for the current debate on the R2P’s pre-
vention dimension, which puts much emphasis on long-term structural
prevention, that is, capacity-building in at risk states.’>+ The Libya case
suggests that the conceptual prioritisation of structural prevention needs
to be reconsidered. Libya raises doubts about the possibility to clearly fore-
see and identify potential mass atrocity situations on the basis of current
structural indicators. While this does not mean that structural prevention
is unimportant, it suggests two things. First, it shows that it is important
to develop better structural indicators that are more clearly connected to
mass atrocity risk. There needs to be much more empirical research on
the structural risk factors of mass atrocities—not just armed conflict—
to justify prioritizing certain aspects of structural prevention. Second, it
suggests that in the absence of such structural indicators, it is an urgent
priority to improve, refine, and study prevention strategies for more im-
mediate mass atrocity situations.'s Libya strongly suggests that developing
elaborate strategies for immediate/late-stage prevention—where preven-
tion strategies do no longer aim at a broad sector of the “population,” but
more specifically at potential perpetrators and potential victims that can
be identified with some clarity—needs to have just as much priority as
developing strategies to tackle the root causes of mass atrocities.

The Preventive Dimension of Pillar Three

A second lesson from the Libya case follows from the identification of
the tools that the international community employed to prevent mass
atrocities. Gradually increasing the coerciveness and intrusiveness of
tools, the international community employed the following prevention
measures: general threats, suspension of membership, establishment of
an international commission of inquiry, referral to the 1CcC, arms em-
bargo, targeted sanctions, mediation, no-fly zone, protection of civilian
and civilian populated areas, and, arguably, a strategy of regime change.
Interestingly, most of those tools belong to the R2P’s third pillar, which is
usually conceptualized as dealing with responses to ongoing mass atroci-
ties. The Libya case suggests, however, that pillar three can have an im-
portant preventive dimension as well, particularly in trying to prevent
an escalation of events. It also indicates that there is a very fine line be-
tween prevention and response.

This is contrary to the conventional wisdom that the "responsibility
to prevent” is primarily rooted in pillars one and two. As Secretary-



General Ban Ki-Moon writes, “prevention, building on Pillars one and
two, is a key ingredient for a successful strategy for the responsibility
to protect.”°® Adopting this perspective, preventive tools involve the
following: becoming party to human rights treaties and the 1cc, end-
ing impunity, strengthening civil society, ensuring the independence
of the press, engaging in state-to-state learning processes, education
programmes, building conflict-sensitive development analysis, and
strengthening local dispute resolution capacity.’” Pillar three measures
are not directly linked to prevention. As Welsh has argued, “The current
Secretary General, Ban Ki-moon, hopes that by focusing his implemen-
tation plan on so-called Pillars One and Two, and downplaying Pillar
Three, he can build greater support for the principle among UN member
states”.”°® Libya shows, however, that this diplomatic strategy comes at
the expense of excluding a key set of tools that might be relevant to
late-stage prevention. In immediate situations in which the identity of
potential perpetrators and potential victims becomes increasingly clear,
pillar three tools to change the behaviour of the potential perpetrators
and protect the potential victims can be crucial for prevention. One con-
sequence of emphasizing this preventive dimension of pillar three is that
the line between prevention and response becomes more blurry and that
prevention becomes more robust and coercive.

Abandoning Impartiality and Consent

A third lesson that can be learned from the Libya case concerns the
operating principles of prevention. In the Libya crisis, the international
community clearly abandoned both impartiality and consent—both key
principles of the UN’s approach to managing conflict—as guiding princi-
ples of its preventive engagement.

With regards to the principle of consent, it is particularly notewor-
thy that Libya was the first case ever for which the UN Security Coun-
cil authorized a military intervention for human protection purposes
against a fully functioning state without the consent of that state.’® With
regards to impartiality, it is interesting to note that UNSCR 1970 and
1973 impose targeted sanctions (travel ban and asset freeze) on some
specifically named individuals, all of whom belonged to the inner cir-
cle of the Gaddafi regime. Moreover, the Prosecutor of the 1CC clearly
identified Muammar Gaddafi, Saif al-Islam, and Abdullah al-Senussi as
those most responsible for the crimes committed, leading the 1CC to issue
arrest warrants against them. Furthermore, Welsh has argued that the
mandate to use all necessary measures to protect not only civilians but
also civilian populated areas further pushed the international commu-
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nity towards abandoning the principle of impartiality. She stresses that
“though one can understand the logic behind the focus on civilian-popu-
lated areas, it nonetheless concretely moves the international community
toward aiding one side in a conflict and restricting the movements of the
other.”™ Finally, the debate about regime change unambiguously reveals
the abandonment of impartiality as a guiding principle.

Thus the case of Libya suggests that prevention in an R2P context
may have to relinquish the principles of consent, impartiality, and mini-
mal coercion; principles that are still at the core of conventional accounts
of the “responsibility to prevent,” such as those of Evans and the 1c1ss.™
According to Welsh, an

important aspect of Resolution 1973, and the accompanying air campaign, is the
degree to which it shifts the nature of the UN’s involvement from one of genuine
(or at least professed) impartiality—a hallmark of the United Nations” original
approach to peacekeeping—to one of taking sides ... With the Libya case, the
Council is reasserting its right to point fingers at the “wrongdoer.” "

At the end of the day, Libya suggests that preventing mass atrocities might
require making moral judgements and choosing sides.

Conclusions

For many, prevention is the key constitutive element of the R2P. Howev-
er, there is still a considerable lack of conceptual and empirical research
on the “responsibility to prevent.” Libya provides a rare opportunity to
empirically study and clarify aspects of the prevention of mass atrocities.
Though one needs to be careful not to generalize too much from a single
case—particularly as some suggest that Libya is exceptional**—it is in-
teresting that the key lessons from Libya challenge central assumptions
of conventional wisdom on the “responsibility to prevent.” As the Libya
case suggests, potential mass atrocity situations cannot always be fore-
seen by early warning mechanisms that operate on the basis of structural
indicators. Thus, more research needs to be conducted on how to prevent
mass atrocities in immediate situations that do not allow for long-term
structural changes, but that allow to identify potential perpetrators and
potential victims with relative clarity. Furthermore, the Libya case sug-
gests that immediate prevention strategies are likely to require more ro-
bust, non-consensual, and partial international engagement than is often
admitted."™+ As Welsh has put it, “As much as Ban Ki-moon wanted to
talk about the ways of implementing R2P that do not involve coercion, it
is now time to better understand those that do.”s Finally, the Libya case



suggests that pillar three has a key preventive component, something
that the General Assembly should further clarify during its 2012 debate
on R2P and pillar three. Overall, the Libya crisis reveals that efforts to
depict the "responsibility to prevent” as root-cause focused, non-coer-
cive, and supportive rather than undermining of sovereignty—the key
ingredients of Ban’s strategy**—might build political consensus around
the R2P norm but are not necessarily in the interest of developing an
operational strategy for the prevention of mass atrocities. W
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An International Expectation: Emotion
and Australia’s Intervention in the
Solomon Islands

ISAAC HOLLISS!

ABSTRACT

When Australia intervened in the Solomon Islands in July 2003, it did so
having publicly ruled out any chance of intervention only six months prior to
the first troops landing in Honiara. This presents an apparent puzzle—what
happened between January and July 2003 that changed the minds of Australian
policymakers? Current academic explanations for this turnaround are inadequate.
I turn to emotions, therefore, to help explain the change in Australia’s attitude
toward intervention. The role of emotion in global politics has begun to receive
greater attention from international relations scholars. This article builds on recent
advances in psychological research which suggest that emotion plays an important
role in constituting rationality. It argues that humiliation, confidence, and pride—
conferred on Australia’s leaders by their involvement in the invasion of Iraq—played
a significant part in Australia’s decision to intervene in the Solomon Islands.

Introduction

Beginning in 1998, the Solomon Islands found itself in a deepening
political crisis, which culminated in an Australian-led intervention in
2003. Armed factions formed along ethnic lines, assaulted and killed
with impunity, and forcibly evicted more than 20,000 people from their
homes on the main island of Guadalcanal.? The government—when it
was not directly collaborating with one or another of the factions—was
powerless to halt the violence. Indeed, the government frequently found
itself intimidated and at the mercy of whichever faction was in control
of the capital, Honiara. The Solomon Islands are one of the largest Pa-
cific Island states, with a population of more than half a million people
spread over nearly 1,000 islands.? Despite the Solomon’s relative size,
the violence went largely unnoticed by many in Australia and around the
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world, resulting in its labelling as “the forgotten conflict” by Amnesty
International.4 On three occasions, the Solomon Islands requested assist-
ance from Australia. At the first instance in April 2000, Australia de-
clined the request. Two months later, the Prime Minister of the Solomon
Islands was placed under house arrest and his government overthrown
in a bloodless coup.s The signing of the Townsville Peace Agreement
(TPA) between the principal factions in September 2000 and the pres-
ence of a small international team of unarmed observers prevented the
situation from descending into civil war.® Between 2000 and late 2002,
however, violence continued to destabilize the country. Murder, rape,
and arson continued as a demoralized police force was unable to control
the situation. By late 2002, the security situation was characterized by
continuing tension, with an on-going, low-level insurgency in large parts
of the country.” It was only following the third request for assistance
in 2003 that the Regional Assistance Mission to the Solomon Islands
(RAMST) was created, deploying 2,000 Australian-led troops and police
from a variety of Pacific Islands Forum member-states to restore law and
order. This article examines the role played by emotion in changing the
way Australia perceived intervention, culminating in the deployment of
RAMSI in July 2003.

The Solomons Puzzle

The 2003 Australian intervention in the Solomon Islands presents an
apparent puzzle: Australia was willing to invest personnel and money
in the RAMSI intervention in 2003, but not in a similar mission in
2000. Following the coup in June 2000, Australian Prime Minister
John Howard stated that it was not in their interest to use Australia’s
police to restore order and refused to consider the option, despite hav-
ing intervened in East Timor only a year earlier.® Australia declined a
similar request in 2001.° The matter is further complicated when con-
sidered in light of the fact that the RAMSI intervention occurred only
months after a very public rejection of intervention. In a January 2003
op-ed in The Australian, Australia’s largest newspaper, Australian For-
eign Minister Alexander Downer made clear his government’s opposi-
tion towards intervention in the Solomon Islands, concluding that such
a move would be “folly in the extreme.”° Nevertheless, only six months
later, Australian troops and police began landing in Honiara. In this
article, I apply an emotions-centric analysis to two distinct periods of
Australian foreign policy: June 2000 to late 2002, and January to July
2003. I seek to highlight the role played by emotion in Australia’s policy
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shift toward intervention in the Solomon Islands between January and
July 2003. This analysis considers emotion to be an important compo-
nent of a person’s rational decision-making process. Consequently, an
emotions-centric approach seeks to identify not only which emotions
are important, but also the way in which emotions help to constitute
beliefs. Where an emotion has been shown to help constitute a par-
ticular belief, this offers an explanation that goes beyond the standard
rationalistic approach.

I argue that while existing accounts of the change in Australia’s
decision to intervene between 2000 and 2003 are valid, they fail to
fully explain the reversal that occurred between Downer’s public dis-
missal of intervention in January 2000, and the decision to intervene
in June 2003. The principal explanation in the existing literature is
that changes in the international strategic environment resulted in
Australia becoming more interested in enhancing security and stability
in the South Pacific region." In particular, two terror attacks served
to sharpen Australia’s interest in weak states between 2000 and late
2002: 9/11 and the October 2002 bombings in Bali, Indonesia, which
killed fifteen and eighty-eight Australians, respectively.” A subsequent
rethinking of Australia’s security situation resulted in “Beyond Bali,”
a report by a prominent think-tank, the Australian Strategic Policy
Institute (Asp1), which highlighted terrorism in the Asia-Pacific as a
key security challenge for Australia.? The report concluded that states
such as the Solomon Islands may be incapable of ensuring their own
“salvation,” and called for an end to Australia’s hands-off approach to
the region. However, little explanation is provided by the literature
for Downer’s policy reversal: why did he embrace intervention after
rejecting it only six months prior? The role of emotion in affecting Aus-
tralia’s willingness to intervene militarily in humanitarian crises has
been largely overlooked by existing scholarship. In fact, I am unaware
of any other study applying emotion as an analytical tool to this period
of Australia’s foreign policy.

This article has three main components: In Section One, I conduct a
brief survey of the emerging literature on emotion and locate this within
an international relations context. In Section Two, I examine public
statements by Australia’s leaders to determine the extent to which the
avoidance of humiliation had emerged as a motivating factor within Aus-
tralia’s foreign policy between 2000 and late 2002. Thus this section
provides the emotional context for Australia’s decision to intervene in
the Solomon Islands. In Section Three, I examine the period between
January and July 2003 in closer detail and apply an emotions-centric
analysis in order to explain Australia’s policy turnaround.



Theorizing Emotion

Although emotions have long been present in international relations liter-
ature—whether it be fear in deterrence theory, or trust and friendship in
liberal theories—only recently have emotions been problematized and in-
vestigated in and of themselves. The earliest scholars of politics, such as Ar-
istotle, Thucydides, Hobbes, Clausewitz, and Morgenthau, studied the role
of emotion. For instance, in History of the Peloponnesian War, Thucydides
assessed the use of appeals to insolence, pride, ambition, honour, and fear
as justifications for Athens’ actions throughout the conflict.s However, the
study of emotions largely “dropped from the radar” of the discipline by
the mid-twentieth century.”® Modern-day scholars of deterrence and bal-
ance of power theories who have examined emotions—namely fear and
credibility—all too frequently left these concepts under-examined.

The constructivist turn in the 1980s brought a renewed interest in
emotions and has sparked renewed efforts to understand their role in world
politics.”” The constructivist influence shifted the dominant paradigm of
international relations from rational, structuralist explanations, such as
neo-liberal institutionalism and neo-realism, to analyses which problema-
tize key concepts such as the national interest. For constructivists, national
interests exist, and states still seek to pursue them, but these interests vary
between states, are not fixed over time, and need not be centred around
security.”® In other words, shared beliefs and norms resulting from social
interaction aid states in developing an understanding of what is valuable
to them and how they should pursue it.” Furthermore, constructivism has
renewed interest in the individual as an agent. As a result, the role of emo-
tions in foreign policy decision-making has become a focus for constructiv-
ist international relations theory. Works by Mercer, Crawford, Saurette, and
Ross, for instance, draw on insights from social psychology to illustrate the
relationship between emotions and rationality and have established emo-
tions as an important component of international relations discourse.°

This article builds on scholarship in political psychology and asserts
that emotion is an inseparable component of rationality. While inter-
national relations literature has traditionally viewed emotion as “com-
promising rationality,” in psychology emotion is widely recognized as
a constituent aspect of rationality.>* If the current preference for a sepa-
ration of rationality and emotion is, indeed, “descriptively inaccurate”
then surely any interests-based, rationalist analysis that neglects emo-
tion is likely to be incomplete.>? For the purposes of this study, I use
Crawford’s definition of emotions as, “the inner states that individuals
describe to others as feelings, and those feelings may be associated with
biological, cognitive, and behavioural states and changes.”*
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Advances in psychology have allowed greater rigour to be applied
to the study of emotions in global politics, vielding two significant in-
sights.># I rely in large part on Mercer’s work which applies recent psy-
chological research on emotions in an international relations context.
First, it has recently been demonstrated that an individual is incapable
of being rational if they are unable to feel emotion.> Emotion is not only
part of rationality, it is indispensable to it: a person incapable of feel-
ing emotion finds it difficult to act rationally because they are unable to
predict emotion in others.>* Emotions, then, should not be considered
temporary interferences with rationality, but rather an important and
inseparable component of it.

Second, emotions play a vital role in the selection and interpretation of
information, the process otherwise known as cognition.”” Emotion is itself
frequently used as a form of evidence: feelings of trust toward another per-
son are evidence that one should co-operate.?® While information confirm-
ing our beliefs and feelings is likely to be accepted and provoke no further
challenge, “disconfirming evidence,” in contrast, is more likely to be disbe-
lieved, and further searching will be conducted until confirming informa-
tion is found.? Similarly, emotion is an assimilation mechanism, in that it
affects how we process the information we have gathered. Aristotle cap-
tures this succinctly when he argues that “things do not seem the same to
those who love and those who hate, nor to those who are angry and those
who are calm, but either altogether different or different in magnitude.” I
argue later in this article that pride can cause a similar effect.

The Western political model is one that privileges rationality, and
attempts to de-emphasize the role of emotions such as honour, shame,
and humiliation in decision-making.** Recent works on emotions demon-
strate that analysing political decisions without assessing their emotional
component(s) limits analytical accuracy.* Simply put, “policy-makers do
not eliminate emotion from their decision making because they cannot,”
and to attempt to analytically separate them is “descriptively inaccurate.”*
Whereas rationalism has traditionally argued that individuals update
their beliefs based on changing facts, meaning that beliefs “will converge
towards reality,” recent research has instead shown that emotion is an
assimilation mechanism, affecting which facts one accepts or rejects, and
how those facts are incorporated into and change our beliefs.+

From Emotions to Emotional Beliefs

Emotional beliefs are the way in which emotions influence international
relations. An emotional belief can be defined as “one where emotion con-
stitutes and strengthens a belief and which makes possible a generaliza-



tion ... that involves certainty beyond evidence.”s An emotional belief,
then, is one whose meaning would change in the absence of emotion.
Nationalism, the belief that one’s nation is superior to others, is undeni-
ably emotional, as without pride its meaning would change substantially.
The belief that one ought to mount an intervention into a neighbouring
country is also an emotional one, wherein, as this article contends, its
meaning would have changed if it were separated from emotions such as
pride and responsibility. Of course, beliefs can always be contrasted with
knowledge; there are undoubtedly objective facts about the world that ex-
ist regardless of what one believes. For example, the Cascade Mountains
exist regardless of one’s belief and two plus two will always equal four.® It
is interesting to note, however, that psychological research indicates that
there is no difference, in physiological terms, “between believing that 2 +
2 = 4 or that torture is evil.””” Even though we recognize that the latter is
a subjective belief, the brain intertwines the objective and the subjective
to such an extent that it treats them alike.

Having identified emotional beliefs as a useful method for determin-
ing the impact of emotion on foreign policy, the next section analyses
one emotion in particular—humiliation—and its role in constituting a
belief among Australia’s leaders that they ought to intervene in the Solo-
mon Islands.

The Risk of Humiliation

A desire to avoid humiliation, developed between 2000 and late 2002,
underpinned Australia’s eventual belief that it had to intervene in the
Solomon Islands. This “humiliation” consisted of three components: Aus-
tralia’s perception of responsibility toward the South Pacific, Howard’s
personal relationship with President George W. Bush, and the Howard
government’s self-perception. Humiliation can be defined as, “the sensa-
tion of having one’s dignity or self-respect lowered and depressed,” and is
a sensation felt more keenly when it is made public to a large audience.s®

A Perception of Responsibility for the Pacific

The weight of responsibility can have a significant impact on one’s
behaviour, and was an important driving force behind Australia’s in-
tervention in the Solomon Islands. Australia sees itself as having a
unique responsibility for the South Pacific region, reflected in the com-
mon turn of phrase describing the South Pacific region as “Australia’s
backyard.”* Howard in particular tended to view Australia’s guardian-
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156 ship over the South Pacific as a responsibility delegated to it by the
international community:

The international community understandably looks to Australia to play a leading
role in the South Pacific. Our leadership of the regional assistance mission
to the Solomon Islands reflects both a national interest and an international
expectation.®

Australia is the Pacific’s long-term guardian.*

We’re not throwing our weight around ... but we’re willing to do our fair share
of the heavy lifting in an area the rest of the world sees as very much Australia’s
responsibility.*

If we do nothing and the country slides into further anarchy ... we will rightly
be condemned, not only by the Australian people, but also by countries around the
world.®

I contend that Australian policymakers believed that the dismal situation
in the Solomon Islands threatened to reveal Australia as failing to live
up to its responsibilities in the region. Such a failure could have meant
humiliation in front of both its domestic audience and other states. Fur-
thermore, in order to meet these perceived responsibilities, Australia
required more than a token act of assistance to the Solomons. After all,
years of financial assistance had failed to bring substantive change. Rath-
er, Australia believed it needed to reverse the Solomons’ decline, which
may go some way to explaining the “all or nothing” approach eventually
taken by Downer and Howard.+4

Success can lead to expectations by others that you will achieve fur-
ther feats. An inability to replicate success may lead observers to consider
your earlier achievements the result of chance or luck, rather than tal-
ent or skill. Australia felt growing pressure to intervene in the Solomon
Islands in part because it felt it needed to match its accomplishments in
East Timor, an intervention widely viewed as successful. Downer stated
this bluntly when he said: “We did a great job in East Timor, we did a
great job in Afghanistan and in Iraq, we couldn’t have people saying:
How come vou did absolutely nothing in Solomons?™ The continuing
instability in the Solomon Islands threatened to expose Australia to hu-
miliation by revealing that it was failing to shoulder its responsibilities
in the South Pacific.

Prime Minister Howard’s Friendship with President Bush

Prime Minister John Howard’s close relationship with President George
W. Bush, beginning in September 2001, created a personal element of



responsibility towards the Pacific region that facilitated Howard’s even-
tual decision to intervene in the Solomon Islands. Howard and Bush met
face-to-face for the first time on September 10, 2001, and the events
of the following day proved to be a catalyst for a “close personal rap-
port” which lasted until both leaders left office.4° Both leaders praised
each other following the war in Iraq, with Howard lauding Bush for the
“leadership that [he] gave to the world,” and Bush referring to Howard
as a “man of courage.”’

On a number of occasions Bush charged Howard with guardianship
of the Pacific region in the context of the “War on Terror.”*® In 2003,
however, an ASPI report clearly identified terrorism as a likely conse-
quence of the Solomon Islands’ potential collapse.# One can surmise
that this triggered an emotional response from Howard with reference
to his perceived obligations towards Bush in the “War on Terror.” If
the Solomon Islands were to collapse, and thereby provide a potential
foothold for extremists in the region, he would have let down a valued
friend, and someone he admired. Howard would be an unusual indi-
vidual indeed if he did not feel as though he were “letting down” Bush
by failing to address security issues in the South Pacific, a region Bush
publicly indicated was Howard’s responsibility.

The Howard Administration’s “Strong-Man” Self-Perception

By mid-2003, Howard had created a public persona as a strong, decisive
leader who was willing to do whatever necessary to protect Australia’s
security. During the years preceding the intervention into the Solomon
Islands, Howard addressed a number of security concerns, with his reac-
tions to such events gradually bolstering that persona. One of the earli-
est security situations the Howard government responded to originated
in East Timor. In August 1999, a referendum in favour of independ-
ence provoked widespread conflict. Responding to the ensuing violence,
perpetrated primarily by pro-Indonesian paramilitaries, the Australian
government quickly deployed 5,500 soldiers as part of an Australian-led
peacekeeping force.

Then in August 2001, Australia refused entry into its waters for the
Norwegian freighter Tampa carrying 430 Afghan refugees who had been
rescued from the sea.*> Howard’s decision to refuse entry to the refugees
proved popular, and in subsequent elections his government further in-
creased its parliamentary majority. Immediately after the 9/11 terrorist at-
tacks, moreover, Howard declared that Australia would “provide all sup-
port that might be requested” in assisting the United States in retaliation.s!
Similarly, the Bali bombings in late 2002 were quickly followed by a
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promise from Howard to intensify Australia’s efforts in the “War on Ter-
ror,” and in December 2002, Howard stated his willingness to use pre-
emptive strikes against conventional or terrorist threats in the region.s
This series of events shaped the Australian public perception of
Howard as a strong, decisive, and security-oriented leader. It is, of course,
impossible to know whether this was Howard’s self-perception of his
leadership. What we do know is that his stance was popular with the vot-
ing public, and even if this did not form Howard’s self-image, it was one
he cultivated in order to win the support of the public. It was not only
the voters that accepted Howard’s security stance—Bush described him
as “a man of steel”—nor was it merely Howard that began to view issues
through a security lens. In the lead up to the intervention, Downer’s ref-
erences to a regional “coalition of the willing” similarly recalled terminol-
ogy prevalent prior to the invasion of Iraq.” I argued earlier that Howard’s
friendship with Bush resulted in Howard’s perception of an expectation
to promote security in the South Pacific region. A similar expectation
developed between Howard and the voting public. Having developed this
“strong-man” political persona over his five years as Prime Minister, the
ongoing instability in the Solomon Islands increasingly posed a threat to
this image. When understood in this light, it is perhaps not difficult to see
why Howard in particular viewed intervention as an effective policy.

An Emerging Belief

While existing explanations in the literature may adequately explain
Australia’s change in attitude toward intervention, it remains worth-
while applying an emotions-centric analysis to the 2000-2002 period
in order to establish an emotional “context” within which the January to
July turnaround can be placed. I contend that by late 2002 a number of
factors were placing pressure on Australia to intervene in the Solomon
Islands, while a nascent belief in the necessity of intervention was slowly
forming amongst its leaders. Why, then, was intervention ruled out?

It is possible that Australia simply did not know how to proceed with
addressing the Solomon Islands’ problems. Although its intervention in
East Timor had been remarkably successful, the differing sources of inse-
curity in East Timor when compared with the Solomon Islands made a
repeat of successful intervention unlikely. Furthermore, Australia had lit-
tle experience intervening in Pacific issues outside of its relationship with
Papua New Guinea. Its policy toward the South Pacific prior to 2003
had been one of supporting indigenous solutions to problems, guided by
a desire to avoid charges of neo-colonialism.* Australia had successfully
warded off the risk of complete civil war in the Solomons by facilitating a



peace agreement between the warring parties, but even its hefty financial
assistance had been unsuccessful in reversing the instability. By January
2003, despite growing pressure to intervene through its perceived respon-
sibility toward the region, Howard’s personal relationship with Bush, and
his administration’s self-perception, Australia’s leaders remained publicly
opposed to leading an intervention in the Solomon Islands.

Explaining the Turnaround

The factors outlined in the previous section indicate growing pressure on
Australia to intervene, and one possible source of Australia’s reluctance
to do so. However, the puzzle remains: why did Australia’s policy toward
intervention in the Solomon Islands change so rapidly in the first half
of 2003? In January 2003, Downer thoroughly rejected the notion that
Australia should intervene in the Solomon Islands:

Sending in Australian troops to occupy Solomon Islands would be folly
in the extreme ... [t]he real show-stopper, however, is that it would not
work—no matter how it was dressed up, whether as an Australian or a
Commonwealth, or a Pacific Islands Forum initiative. The fundamental
problem is that foreigners do not have answers for the deep-seated
problems afflicting Solomon Islands.>

This rejection is strident and unequivocal. Nonetheless, by the beginning
of June, Australia’s leaders had decided to mount an ambitious interven-
tion into the Solomon Islands.

Adding Emotion: January to July 2003

International politics during the first half of 2003 became preoccupied
by one main act: the invasion of Iraq, its prelude, and its immediate after-
math. Australia’s contribution to this conflict was significant in its own
right, involving roughly 2,000 personnel at its peak—though a large
portion of its contingent departed shortly after the official end of hostili-
ties on May 1.5 Beyond Australia’s participation in Iraq, there is little else
to recommend a standard rationalist account of the sharp turnaround in
Australia’s attitude toward intervention after January 2003. The strategic
situation in the South Pacific is unlikely to have been altered by a conflict
in the Middle East, and the humanitarian situation on the ground in the
Solomon Islands, although dismal, remained relatively stable during this
period. Fullilove, a prominent contributor to the Australian think-tank
the Lowy Institute, admits that “it is impossible for anyone who was not
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in the Cabinet Room in Canberra ... to say definitively what led to this
important policy shift.”

I argued in Section One that emotions play a significant role in the
constitution of our beliefs. In particular, emotional beliefs are those
whose meaning would change if emotion were removed from them. By
late 2002, an emotional belief that Australia should intervene in the
Solomon Islands was forming, although Downer’s dismissal of inter-
ventionism suggests that this belief was not strongly held at that time.
Humiliation was an important background variable between 2000 and
late 2002, and it became particularly important when triggered by other
emotions in early 2003.

In Section One, I argued that emotion affects a person’s cognition—
how they select and interpret information. Information that confirms ex-
isting beliefs is likely to be accepted, provoking no further investigation,
while “disconfirming evidence” is more likely to be disbelieved. Emotion,
then, can help to explain how two parties may draw different conclu-
sions while viewing the same fact scenario—a situation illustrated in its
simplest form by the classic “glass half-full, glass half-empty” idiom. It
is reasonable to argue, then, that emotion played an important part in
Australia’s rapid change of policy towards intervention in the Solomon
Islands. A visible result of Australia’s participation in Iraq was a sense of
pride, and greater confidence, among its security policymakers.

This sense of pride and confidence is demonstrated by Howard’s dec-
laration, made shortly after the end of hostilities in Iraq, that Australia
was enjoying “unparalleled world respect.”® The US Secretary of State
announced that Australia was now “a critical player on the world stage.”s
One such source of this pride was demonstrated in a public radio address
shortly after the end of hostilities, wherein Bush praised the Australian
contribution to the war, saying Australians should “be justly proud of the
superb performance of [its forces|.”* Further adding to this sense of pride
was the fact that Australia’s participation in the toppling of Saddam’s re-
gime was done without Australian casualties.® In May 2003, Howard and
his wife were even given an award of sorts, and invited to Bush’s Texas
ranch where Bush lauded Howard’s “courage” for participating in Iraq.®?

The boost to Australian policymakers’ confidence from the reac-
tion to its participation in Iraq led to a new perspective on the Solomon
Islands scenario, even absent any substantive change “on the ground”
since Downer’s rejection of intervention. Australia initially held back
from intervening in January 2003 due to a lack of certainty of success,
illustrated by Downer’s statement above. I posit that it was pride and con-
fidence that constituted the belief that Australia should intervene in the
Solomon Islands. A newfound confidence made them more willing to



take risks, and it is from such a sentiment that the Regional Assistance
Mission to Solomon Islands (RAMSI) was created. Once this belief was
in place, Australia’s leaders began to view the available evidence differ-
ently. Downer’s assertion in January that “foreigners do not have answers
for the deep-seated problems afflicting Solomon Islands” gave way to a
declaration in June that “we should not stand by and allow this state of
affairs to continue.”® Concern over the lack of an exit strategy quickly
transformed into “let’s [re-engineer the Solomons,| even if it takes more
than a decade.”®+

The presence of RAMSI’s large military contingent suggests another
link between the intervention and Australia’s participation in Iraq. Hav-
ing succeeded, to varying degrees, in East Timor, Afghanistan, and Iraq,
in large part due to military capabilities, it is perhaps unsurprising that
the RAMSI intervention adopted a military-heavy composition. Despite
the low-level nature of the Solomon Islands conflict, Australia deployed
1,700 troops, a sharp departure from the military component of the force
comprising only 100 personnel on standby in Australia recommended by
an influential think tank.® Although operational concerns may have been
important, it appears unlikely that this was the principal driver of Aus-
tralia’s choice to deploy such a large number of troops. Such an assertion
would presuppose that the contributors to the think tank’s report were
mistaken about the operational concerns of the Australian military, a situ-
ation unlikely for a publication whose mandate includes military matters.

Howard’s relationship with Bush provides another angle from
which the confidence argument may be made. In the wake of the in-
vasion of Iraq, Bush lavished praise on Howard, praising his courage
and calling him a “man of steel.”®® This served as a boost to Howard’s
confidence, as the leader of the world’s superpower publicly praised at-
tributes that Howard held to be important. Without this, Howard may
not have played the central role in the policy turnaround that he did,
a role highlighted by Downer in a recent interview: it was only after
he and Howard discussed the possibility of intervention that the policy
reversal took shape.®” Indeed, Howard himself later argued that strategic
considerations stemming from the “War on Terror” had no part in his
decision to intervene in the Solomon Islands, giving greater credence to
the responsibility argument put forward in Section Two.®® The central
role played by Australia’s senior leaders in this decision appears to be a
decisive factor, especially in light of the fact that the Department of For-
eign Affairs and Trade had hitherto been opposed to intervention.®

This policy turnaround helps to illustrate the powerful effect that emo-
tion can have on information assimilation. Australia’s leaders changed
their perception of the situation in a way that aligned with their already
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partially-formed belief that they should intervene in the Solomon Islands.
A Prime Minister who was not a specialist in foreign policy, and who had
not previously taken an active interest in the South Pacific, overcame the
reluctance of a specialist body of foreign policy actors to drive an inter-
ventionist policy. If confidence and a desire to avoid humiliation were to
be removed from the belief that Australia should intervene in the Solomon
Islands, its meaning would change considerably. Without incorporating
emotion, current academic explanations that focus on the international
strategic environment struggle to explain this policy reversal.

Conclusion

Studying the effect of emotions on beliefs can vield useful results. In this
case, an emotions-centric analysis helped to explain an otherwise puz-
zling Australian foreign policy action: despite rejecting interventionism
in January 2003, by June Australia’s leaders had decided to mount RAM-
S1—an ambitious intervention into the Solomon Islands whose objective
was to rescue the country from the brink of state failure.

Throughout this article, I focused on the possible effects of two emo-
tions—pride and humiliation—on Australia’s political leaders, whose
roles in this decision loom particularly large. The pride and confidence
these leaders gained following their participation in the Iraq War re-
sulted in a change in their perception of the Solomon Islands, even in
the absence of significant changes in the fact situation. The analysis il-
lustrates the important role that emotion plays in how individuals both
assimilate and process information, which then contributes to the deci-
sion-making process. The utility of emotions-centric analyses should not
be understated, particularly with respect to their ability to better inform

the rationalistic approach to international relations. B
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What is “Illicit>”: A Response to Carol
Jean Gallo, “The Informal Economy and
Resource Exploitation in the Democratic

Republic of Congo”

LAURA SEAY

ABSTRACT

Carol Jean Gallo’s research on conceptualizing the nature of the Democratic Republic
of Congo’s (DRC) informal economies is an important contribution to the literature
on the DRC and illicit economies worldwide. In this response, | situate Gallo’s article
within the policy debate about ending the trade in conflict minerals in eastern Congo. |
argue that her work in part explains the disastrous unintended consequences of section
1502 of the Dodd-Frank financial reform bill for Congolese mining communities. In
particular it raises questions about the nature of legality and corruption in the fragile
state context. | conclude by recommending that she strengthen her argument through
deeper engagement with the conflict minerals literature and by offering specific
policy prescriptions on how to build the rule of law in a state in which almost no one
has experienced anything but highly personalized and ineffective governance.

Since the July 2010 passage of the Dodd-Frank Wall Street Reform and
Consumer Protection Act by the United States Congress, Congo advo-
cates, industry leaders, and scholars have engaged in a furious policy
debate over one of the act’s more obscure provisions. Section 1502 of
the act requires the US Securities and Exchange Commission (SEC) to
require companies using minerals from the Democratic Republic of the
Congo (DRC) to disclose whether any of the minerals used can be shown
not to finance the activities of armed groups. This legislation is compli-
mented by a set of 2011 Office for Economic Co-operation and Develop-
ment (OECD) recommendations on due diligence procedures for ensur-
ing minerals are conflict-free, as well as numerous other efforts to get
the Congolese conflict mineral trade under control.

While the law required the SEC to promulgate rules based on section
1502’s requirements by April 2011, as of March 2012, those rules have

“What is “lllicit?”, A Response to Carol Jean Gallo, “The Informal Economy
and Resource Exploitanation in the Democratic Republic of Congo””, St Antony’s
International Review 8, no. 1 (2012): 167-173.
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yet to be announced. Regardless, the law has already had consequences
for the DRC mining sector. The Congolese government responded initial-
ly by enacting a six-month ban on mineral sales from three provinces.
When that ban expired, an almost worldwide de facto boycott of Congo-
lese minerals developed in response to a decision by the Malaysia Smelt-
ing Corporation (MSC) to stop buying from the DRC, since it could not
verify that any of those minerals would be conflict-free. As the MSC was
by far the largest purchaser of Congolese conflict minerals, their deci-
sion to stop purchasing from the DRC halted almost all sales. The effects
of this de facto boycott of Congolese minerals on miners and civilians
involved in the mineral trade have been disastrous. Tens of thousands, if
not millions, are out of work, smuggling is a major problem,> and many
miners have shifted their activities into the completely unregulated arti-
sanal gold mining sector, in which smuggling is easy and into which no
successful traceability schemes have yet been introduced.

As the debate over conflict minerals has progressed, a growing body
of scholarly literature presents a very critical perspective on section 1502
and its effects. Autesserre contends that advocates’ overwhelming focus
on conflict minerals as a cause of violence in the DRC has had the adverse
effect of pulling attention away from efforts to address the root causes of
conflict in Congo, thereby allowing more human rights violations to oc-
cur in the interim.} Seay argues that advocates’ poor understanding of
the Congolese conflict, especially with respect to the lack of rule of law
and governing institutions, means that efforts to create effective tracea-
bility schemes are highly unlikely to stop the trade in conflict minerals.+
Examining the regulatory issues surrounding section 1502’s implementa-
tion, Taylor argues that while disclosure regulations can be a useful tool
for improving corporate social responsibility, the law’s requirements “go
far beyond disclosure and may impede issuers’ ability to conduct business
in the DRC region.”s The advocacy community, meanwhile, has largely
dismissed these criticisms, insisting that their approach is one piece of
the puzzle to ending violence in the DRC. On few issues relating to policy
toward African states is there such a wide gulf between the academic and
advocacy communities.

Carol Jean Gallo wades into these hazardous waters with an impor-
tant contribution: “The Informal Economy and Resource Exploitation
in the Democratic Republic of Congo.” Gallo provides a useful summa-
ry of the controversy over section 1502, but focuses her analysis on a
broader conceptual issue: how do we understand the nature of resource
extraction by informal actors in the DRC? As Gallo observes, there is no
broad agreement among scholars as to how the Congolese economy—
particularly its illicit sectors—should be conceptualized and analyzed.



MacGaffey, author of the seminal work on the Congo’s informal econ-
omy, refers to activities that are illegal (because they are unregulated),
but not criminal as the country’s “second economy.”® Marysse refers to
the country’s “informal” economy and sets his analysis in the context of
Bavart’s classic conception of the criminalization of the state, viewing
illicit mineral extraction as “plunder.” The United Nations, meanwhile,
defines illicit mineral extraction as “illegal,” while Andreas, Castelles,
and Portes emphasize context over strict typologies which may obscure
more than they illuminate.

Gallo engages with all of these definitions and others, noting the
strengths and weaknesses of each approach. She ultimately concludes
that Marysse’s conception of plunder in an informal economy is the most
useful for examining the conflict minerals trade, though she cautions that
more room is needed to understand how “the boundaries of the official
and informal economies shift with time and changing political struggles.””
She concludes that the most useful way to understand the Congolese min-
eral economy is a hybrid of those models already proposed:

A synthesis of the models described by the authors reviewed in this paper would
include two tiers of interacting economic activity: illicit and official. The illicit
economy may be divided into criminal and non-criminal activities, and the
official economy may include the criminalized state. The non-criminal sphere of
the illicit economy would be referred to as the informal economy. In the case of
the DRC, it is easy to see how Marysse’s concept of plunder—which could take
place in any of those spheres—is more useful than the concept of illegality.®

This is a useful conceptualization of the DRC’s mineral extraction sector,
particularly in that it takes into account plunder by official agents of the
state—such as the Congolese national army. But what does it really mean
to speak of an “official” or “formal” economy in the Congolese context?
As Gallo notes, “the historical context of the DRC, the criminalization
of the state, and the changing structure of its informal economy dem-
onstrate the problem with relying on rigid notions of illicit, formal, and
informal economies without examining the social and political struggles
that shape their boundaries.”

Terms like “formal economy” or “official economy” are almost mean-
ingless categories in a fragile state like the DRC, where up to 90O per cent
or more of the population is emploved in the informal sector. Understand-
ing “legality” in such a context is also problematic. As Gallo notes, the
United Nations conception of conflict minerals extraction defines it as “il-
legal,” and under formal Congolese law, it certainly is, but does the idea
of “legal” resource extraction have meaning in a context largely missing
regulatory authorities with sufficient capacity to enforce laws?
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This is precisely the issue that Gallo raises with respect to descrip-
tions of Congo’s mineral economy. But the need for specification of
concepts goes beyond simply understanding the boundaries of Congo’s
informal, formal, and criminal economies to a deeper range of questions
about the very nature of the Congolese state, legality, and the rule of law.
What constitutes “legal” mineral extraction when revenue from state
mining contracts goes to officials who use very little of that money for
the public good? Does it even make sense to engage in questions of legal-
ity and illegality when most agents of “state” authority are autonomous
actors, earning their own salaries through revenues obtained by holding
the reins of what Englebert appropriately terms “legal command?”*® Re-
lated conceptualizations such as “corruption” mean less in the Congolese
context, If the state does not collect taxes and therefore does not pay the
salaries of its employees, is the employee who then uses his position to
collect revenue to replace his salary “corrupt” in the traditional sense? If
doing so is the only way he or she can afford to send children to school,
feed the family, and buy necessities, is it really corruption? Is there an
alternative to corruption in such a situation?

As Gallo notes, the nature of the informal and illicit economies in
the DRC is constantly shifting, making it even more difficult to specify
what exactly we are trying to explain. What is clear is that tens of mil-
lions of ordinary, non-armed Congolese civilians—as well as a wide
variety of international actors—have stakes in all of the DRC’s econo-
mies. Gallo’s recommended conceptualization relies on a definition that
is essentially dependent on the actors involved in resource extraction.
Under her framework, we must base our evaluations on who is engaging
in the mineral trade. Thus, a militant non-state armed group extract-
ing resources is engaged in criminal, illicit plunder, while an artisanal
miner working in a non-militarized, unregulated mine is simply part of
the informal economy. What is less clear is how we would categorize a
civilian artisanal miner who works in a militarized mine and whose ac-
tivities are largely controlled by armed actors. Is this miner, who almost
certainly has no choice whether or not to participate, engaged in illicit
criminal activity? Or is he or she simply an informal actor whose profits
have been co-opted by a plundering militia?

That status of such a miner demonstrates why Gallo’s warning of
the need to be flexible in our conceptualizations and to account for
shifting realities is important beyond theoretical, scholarly debates. As
she notes, the unintended effects of section 1502 have had an enormous
impact on Congolese artisanal miners, such as a 9o per cent decline
in exports of some minerals that occurred when the Congolese govern-
ment instituted its own mining ban. Rather than engaging in a nu-



anced discussion of who is affected by and involved in mining through
all of Congo’s economies, those who pushed for 1502 conceived of it
as primarily being about international consumers and the electron-
ics corporations who use Congolese minerals in their products. This
demand-based approach reasoned that all Congolese in mining areas
would be better off if demand for conflict minerals fell, thus disin-
centivizing armed groups from participating in the mineral extraction
sector. Setting aside the fact that there is little evidence for the claim
that targeting one source of revenue for some armed groups will lead
to a reduction in violence," this idea did not fully account for the effect
that section 1502 could have on livelihoods in mining communities,
as well as the broader economy of the eastern Kivu in which traders,
merchants, and small-scale entrepreneurs depend on the purchases of
those involved in mining to stay in business. Section 1502 directly and
indirectly impacted the income-generating abilities of millions of Con-
golese, leading to the many negative reactions to what is now known
as “Obama’s Law” in the region.”

The disastrous effect of the bans and de facto boycott resulting from
section 1502 might have been mitigated by a more specific understand-
ing of the complex relationships between those involved in all of Congo’s
economies rather than a simplistic understanding of criminal, illicit ex-
traction and its relationship to violence. Indeed, although an artisanal
miner working under a militia in horrific conditions has a terrible job
and an extraordinarily difficult life, compared to the alternative of work-
ing in subsistence agriculture, participation in Congo’s illicit economy is
for many the slightly more lucrative of two very bad options. A stronger
recognition that, as Gallo puts it, recognizes “the official and informal
sectors intersect with each other rather than existing in isolation” might
have resulted in policies that would have better anticipated and managed
the effects of section 1502 on mining communities and the broader Con-
golese economies in which non-militant actors participate and rely upon
for their well-being.

Gallo’s piece would benefit from broader engagement with the lit-
erature on resource extraction in the DRc. She does situate her research
in the significant literatures on illegal and informal economies. There
is important new literature on the effects of conflict minerals advocacy
that came out after her article but there is a deeper literature on the
DRC mineral question with which Gallo does not engage that would
strengthen her overall argument. In particular, Jackson’s work on the
DRC mineral economy shows that mining tantalum—a metal used in
many electronic appliances including computers and cell phones—is a
critical survival strategy for many miners. Jackson anticipated possible
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policy failures from the confusion around the nature of the DRC’s infor-
mal economy, noting that “international action against the ‘war econo-
my’ in the Congo must therefore be careful to punish the real villains.”
Jackson also contextualizes the Congo’s “war economy” in the need to
understand it as a borderlands phenomenon, further supporting Gallo’s
point that the boundaries and nature of the DRC informal economy are
constantly in motion.'®

Vlassenroot and his many co-authors have also engaged extensively,
writing on the micro-dynamics of the DRC minerals and war economies
during the wars and since. They conclude that the country’s war econo-
mies were “byproducts rather than ... causes of conflict”;” economic
security had to be part of peace deals if they were to be sustainable;*
and that a modicum of security in mineral-rich areas can be achieved
through “a negotiated, mutual accommodation of economic and political
interests linked with security provision.”® All of these conclusions are
supportive of Gallo’s point regarding the interaction and interlinking of
DRC’s economies and point to the fact that the only solutions to the con-
flict minerals problem will necessarily be complex.

Gallo’s analysis would also have benefitted from some policy pre-
scriptions as well as an outline for a future research agenda. Given that
the DRC’s economy defies easy categorization, what does this mean for
international donors and policy makers trying to effect positive change
in the region? Moreover, what does it mean for efforts to combat the
trade in conflict minerals, which both advocates and academics agree
leads to horrific human rights abuses against innocent civilians? While
Gallo notes that it will continue to be difficult to do business in and at-
tract foreign investment to the DRC, she does not provide readers with
suggestions as to how to overcome these barriers or what lines of inquiry
might make it possible to explore the possibilities. How, for example,
will the rule of law be built in a state in which almost no one has ever
experienced anything but highly personalized, ineffective governance?
How should the DRC government begin to secure contract and property
rights, re-establish functioning justice systems, and convince the public
to pay taxes? These questions are unasked, and the reader is left wonder-
ing about the full implications of Gallo’s argument.

That said, Gallo’s research is an important contribution to a grow-
ing body of literature on the post-war effects of the Congo’s conflict
mineral trade and efforts to combat it. It should be widely read by
those with an interest in illicit economies, the DRC, and understanding
fragile states. W
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KIMBERLY GRAUER (Kellogg College, University of Oxford)

Peter Drahos is admittedly bored by his own research topic. “Patent of-
fice administration,” he claims in the opening lines of his comprehen-
sive and meticulous study, “would strike many a person as a dull topic.
In fact this is wrong, for it is an excruciatingly dull topic” (p.xiv). Yet
Drahos’ work, while dealing with the unremarkable complexities of not
just patent law administration in general, but also the particularities of
the patent administrations of over forty-five offices around the world,
manages to create a fascinating framework through which those admin-
istrations create monopolies over the knowledge commons.

In The Global Governance of Knowledge, Drahos begins his study of
patent law “with the hypothesis that patent offices around the world are
co-operating to integrate their administrative procedures and technical
systems, thereby building a system for the global governance of knowl-
edge” (p. 3). Public knowledge, he argues, is regulated by a series of
intellectual property rights and patents that simultaneously commodi-
fies public knowledge and establishes a system of governance over that
public knowledge.

Patents were originally created to provide an incentive for the pro-
duction of social value. You, the inventor, provide us, society, with some-
thing of social value in exchange for a monopoly on that product. Theo-
retically, this practice is a mutually beneficial process of creating social
advantage and incentivizing progress. The purpose of patenting in the
first instance involves a contract with a specific government in order to
produce social value for that specific territory. But Drahos sees patenting
differently: as taxation on knowledge. While Macaulay’s 1841 suggestion
of copyright as a “tax on readers” is credible, Drahos’ attempt to extend
this logic to arguing that copyrights and patents are analogously taxes on



innovators (because they are also consumers), is stretched a little thinly.
It is, however, helpful to quantify the often ambiguous and abstract pat-
enting effects by comparing the system in general to a monetary cost-
benefit scheme that taxation generates. And like any system of taxation,
a bureaucracy is required to administer the regulations.

But Drahos notices how the “bureaucracy” of the global governance of
knowledge is somewhat unexamined. He astutely recognizes how strange
it is that all but five countries in the world have patent offices. If the evolu-
tion of patent law is linked to technological affluence, as he claims, then
what is the explanation for the abundance of these patent offices in devel-
oping countries? He traces the evolution of patent office developments over
time and notes that the patent offices in developing countries were largely
established either during colonialism or under the authority of multina-
tional corporations that had a positive incentive to cheapen and simplify
the process of getting a patent in several countries at one time. These mul-
tinational corporations sought to minimize state control over technology
in order to bolster their monopoly on the knowledge tax.

The study of patent offices around the world provides Drahos with
enough investigative evidence to conclude that multinational corpora-
tions are seeking harmonization and hegemony in the patent office ad-
ministration in order to advance their own ends. What this amounts to is
a hierarchy amongst various national patent offices. Specifically, Drahos
found that the “global patent governance system is emerging as a hierar-
chical network that is automating the process of decision-making about
patent applications. The network of patent offices is not a flat structure of
equals. Rather it is a tiered structure dominated by a core of large offices
made up of the EPO, JPO and the USPTO with KIP0 and SIPO now also
forming part of this networked core” (p. 46).!

With members of the “core” at the forefront of the patent office glo-
bal bureaucracy, Drahos taps into how large multinational corporations
control the governance of the knowledge commons through soft power.
But this can be at the expense of the interests of developing countries.
The process of patent administration in a developing country is differ-
ent from that of a developed country, and rightly so. By harmonizing
the procedures of patent-granting globally, there is a risk for developing
countries where the culture of patenting is dissimilar to countries such
as the United States that received 417,000 patent applications in 2006.
The “core” patent offices have streamlined their patenting procedures,
made them cheaper and easier, and they are increasingly responsible for
training personnel in countries around the world. Drahos argues that
this can be risky for development in the developing countries that might
benefit from a more structured and less automated patenting system.
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Further, patent offices work like private businesses. Every patent
that is approved has revenues and every application that requests a pat-
ent extension provides revenues. Large multinational organizations are
responsible for a majority of the patent applications and extensions, and
they therefore provide the biggest source of revenue for the patent offices.
Drahos shows how the patent offices tend to serve the interests of their
top “clients” by heeding their administrative requests. Furthermore, so
long as the patent standards are created through multilateral, regional
and bilateral trade agreements, which are led by the core, “many states,
most of them developing countries, have moved up to “international
standards that really are the standards of the us and EU"” (p. 318).

All in all, Drahos’ book is a well-researched and thought-provoking
look into what factors influence the governance of knowledge and who
really propels policies forward. Drahos’ investigations highlights exactly
how multinational corporations and powerful countries gain monopo-
lies and use a certain type of soft power to guide the future through per-
sonal gain. What we find is that the current way patent administration
is organized does not necessarily benefit developing countries. But while
many would argue that the patent administration is damaged beyond
repair, Drahos sees a future for it so long as it adopts the several practical
reforms he suggests in the concluding chapters of his investigation. B

Notes
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(Chinese) State Intellectual Property Office.



Xiaolan Fu and Luc Soete, eds. The Rise of
Technological Power in the South.

Basingstoke: Palgrave Macmillan, 2010. 384 pp. £78 (hbk).
ISBN: 978-0-23023-840-4.

CYRIELLE AUFFRAY (St Cross College, University of Oxford)

The fast growth occurring in the BRICS countries (Brazil, Russia, India,
China and South Africa) is reshaping the global economic environment
in an unprecedented fashion. At the core of this rapid transformation lies
the impressive building of technological capabilities in the South. From
an initial strategy of assimilation of foreign knowledge, the BRICS have
now moved on to constructing domestic innovation dynamics to sustain
their economic growth. As a result, the global geography of innovation
is evolving: it is no longer exclusive to developed countries. This power-
ful process of change is raising multiple questions: what role does tech-
nology play in the catch-up strategies of the BRICS? Do the BRICS make
use of specific public policies to build their technological capabilities?
Most importantly, can we draw transferable lessons for other developing
countries from the experiences of the BRICS?

This collection of papers, selected by Xiaolan Fu and Luc Soete, ad-
dresses those interrogations brilliantly. The sixteen chapters of the book
highlight the mechanisms of technological upgrading and economic
catch-up in the BRICS, suggest relevant lessons for other latecomers to
industrialisation and present emerging research concepts in the field of
science and technology for development. The main strength of the book
lies in the mix of cross-country analysis and country case studies, as
well as the use of both quantitative and qualitative research methods.
These different approaches bring valuable insights for understanding a
complex phenomenon that will determine the development prospects of
many emerging economies.

The book is divided into five sections. The first and second sections
seek to analyze the different innovation policies and strategies pursued
by the BRICS in their attempt to catch-up with the North. While the first
section carries a comparative element in relation to three cross-country
analyses, the second delves deeper into national strategies, with three
independent case studies (China, South Africa, and Latin America). The
third section looks at innovation systems and technological capabilities,
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exploring the sources of finance for innovation in emerging economies,
the mechanics of technological learning, and the role played by small
and medium enterprises (SMEs) in the building of technological capa-
bilities. The fourth section revisits the long-standing academic debate
on technological transfer through foreign direct investments (FDI) and
transnational corporations (TNCs), offering new perspectives on the de-
terminants of positive spillovers from FDI and shedding light on the
increasingly important TNCs from the South. Finally, the last section
explores the role of technology in tackling the environmental (climate
change), social (growing inequalities), and economic challenges of sus-
tainable development. This section makes an essential connection be-
tween the domestic processes of industrialisation and economic develop-
ment, and more global issues faced by all developing countries.

Dahlman’s chapter is of particular interest. It offers a new definition
of innovation for developing countries, “which should be considered
... in terms of products, services or forms of organisation that are new
to local practice, rather than just to global practice” (p. 16). Following
this redefinition, Dahlman identifies three sources of innovation: the
acquisition of foreign technology, the domestic creation of new knowl-
edge, and the diffusion of this new knowledge within the country. This
expands widely the usual notion of innovation and is crucial for under-
standing the catch-up processes at work in the BRI1CS. Dahlman’s com-
parative analysis of Brazilian, Chinese, and Indian innovation strategies
also highlights how these three countries have used different policies
based on their respective economic advantages. It also underlines the
need to adapt technology strategies to the level of development of the
country. The implications of these observations for other developing
countries are in tune with those of Nayyar’s chapter: learning from the
BRICS “should seek to contextualize rather than replicate” (p. 65).

Fu and Li’s chapter is another notable contribution. This work ex-
plores the relationship between human capital and the technology sp-
illover effects of FpI. The spillover effects of FDI have been extremely
contested in the academic debate—some authors have argued that they
are insignificant, while others have maintained that they are positive.
Fu and Li use a threshold approach to suggest a middle way: technol-
ogy spillover effects of FDI do occur, but only if there is sufficient hu-
man capital in the receiving country to absorb these new technologies.
These findings could have a major impact on policy-making, as they
provide a clear target that will allow these countries to benefit from the
positive effects of FDI.

The book does not, however, address the consequences of the rise
of technological power in the South for developed countries, and leaves



the reader wondering about the political implications of the growing 179
capabilities of these emerging economies. Nevertheless, it provides an

exciting introduction to the issues of technology and innovation in devel-

oping countries, and makes a remarkable contribution to research efforts

in this field. ®
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After publishing Postwar in 2005, an award-winning tour de force
of European history since World War 11, Tony Judt prepared to write
an ambitious intellectual and cultural history of twentieth century so-
cial thought. A professor of European history at New York University,
founder and director of the Erich Maria Remarque Institute at New York
University (NYU), frequent contributor to The New York Review of Books,
and public intellectual, Judt’s plan for his next book mothballed when
personal history intervened in the form of Amyotrophic Lateral Sclerosis
(ALS), otherwise known as Lou Gehrig’s disease. By late 2008, Judt no
longer had use of his hands; two years later, he passed away.

In this paucity of time, Judt produced a trove of scholarship—four
books, the last of which, Thinking the Twentieth Century, is a conversation-
al history that serves as a marvelous homage to his life’s work, his style
of thinking, and an insider’s look at an incandescent mind. Written with
the help of a friend—Yale historian Timothy Snyder, who visited Judt
at his home in New York City—the book is a dialogue between the two
men, documenting the story Judt hoped to tell in his planned book on
the intellectual and cultural history of the twentieth century. By its very
dialogical nature, however, it sometimes wanders afield of this story—
often to the great benefit of the reader.

Thinking the Twentieth Century is a dense but invigorating tome, redo-
lent, at times, of a college academic bowl, replete with references to
picayune events, facts, statistics, and thinkers off the historical map of
even the most profound intellectuals. It contains nine chapters, each
beginning with a brief autobiographical account of formative moments
in Judt’s intellectual or personal development. Among other things, the
chapters cover Judt’s genealogy, his English upbringing, his fascination
with Israeli kibbutzim and Zionism, his early adherence to Marxism,
his sustained interest in French political and intellectual history, and
his increasing interest in Eastern Europe (never realized fully by the
time of his passing). In many cases, the autobiographical details run



deeper and more personal than in Judt’s other posthumous work, The
Memory Chalet.!

Thinking the Twentieth Century affords the reader a consummate im-
age of Judt: uncompromising, critical, and unabashedly opinionated. Judt
criticizes American foreign policy, free markets, fellow academics, Israel,?
journalists, and trends within the academic study of history (e.g., cultural
studies are “jejune and callow” (p. 145)). Judt even attacks mainstream
public intellectuals in America: he dismisses unapologetically David
Brooks as ignorant—"“he knows nothing” (p. 313)—and Thomas Fried-
man as nothing but a social networker—Friedman'’s idea of expertise is
merely “the notion of access to something special.” (p. 314)

Judt has his heroes, however—Albert Camus, Hannah Arendt,
Arthur Koestler, Leszek Kolakowski, Eric Hobsbawm, John Maynard
Keynes, Primo Levi, Léon Blum, and Czeslaw Milosz, inter alia. His
commendation of these twentieth century thinkers became the fodder
for Reappraisals, published in 2008, a series of essays that positioned
him soundly as a polymath.} After all, not many historians have the
intellectual range to produce erudite essays on Primo Levi’s novels, vet
also turn their attention to, for example, USs diplomatic history or a
profound analysis of current events for The New York Review of Books.

The book benefits from its dialogic nature and the spontaneity pro-
duced inevitably by conversation. The conversation “reflects the spon-
taneity, unpredictability, and sometimes playfulness of two minds pur-
posefully engaged through speech.” (p. xii) The book’s many tangents
do not detract from its quality or readability; rather, they enhance it and
ensure against a formulaic, interview-style feel. In fact, although the
book aims at “small truths” and focuses often on topics or several topics
within each chapter, it avoids the rigid feeling of a Socratic dialogue,
laser-focused on discovering one, universal truth. Moreover, Judt’s mind
and his mental library, an “improbably capacious and well-catalogued
one” of thousands of books, commands respect even whilst Lou Gehrig’s
disease rendered his body impotent. Yet, his is not the only mind wor-
thy of note in this story; Snyder proves himself a brilliant and worthy
interlocutor on topics of philosophy, politics, and economics. Indeed,
the reader walks away with the impression that very few people in the
world shared the requisite reading list or were equipped to handle an
intellectual conversation of this depth with Tony Judt.

Thinking is a passionate indictment of simple explanations—“the
urge to insist that the complex is just a disguise for the simple was one of
the plagues of the twentieth century”—whilst simultaneously broaden-
ing and complicating the terms of many of these debates. (p. xiii) The
book’s intellectual range is, tout court, stunning, if occasionally over-
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whelming: fascism and communism, Zionism and nationalism, identity
politics and cultural studies, psychoanalysis, current affairs, the role of
the historian and public intellectual. What is more, the book benefits
from a delicate handling of subject matter, i.e., the twentieth century,
the squalid, best forgotten, malevolent, and turbulent period, on the
one hand, and the remarkably innovative, thriving, and scientific one,
if only in retrospect, on the other.

Of great interest to many readers will be the chapter on Judt’s trans-
formation into a public intellectual shortly after his arrival in New York.
He and Snyder tackle some of the most vexing questions pressing on
any aspiring public intellectual: what are appropriate métiers, or profes-
sions, for intellectuals to affiliate with, and how do these change over
time? On what grounds may an intellectual criticize, say, the Israeli-
Palestinian conflict or the Iraq war if his or her written oeuvre hitherto
consists of novels or histories of a different character or subject? Which
types of media contribute appropriately to a broader public conversation?
Judt proffers the public intellectual as a creature of the nation, operating
most effectively within a middle register of action, facing great difficulty
sparking anything resembling a global conversation.

It was Robert Silvers, the well-respected editor of The New York
Review of Books, who urged Judt to expand his intellectual horizons: he
“taught me in spite of myself that I really could do this sort of writing;
that I could think and comment upon subjects far removed from my
formal scholarly concerns. Silvers offered the occasion to write about
things I would have thought beyond me.” (p. 284) This is a particularly
sobering and enlightening chapter in the book for any intellectually-
inclined reader. At a time when many scholars, especially in the field
of history, are overly provincial, according to Judt, he sees it as the
“responsibility of the intellectual” to do more than excel in his or her
(narrowly) defined field—a notion lost often on contemporary schol-
ars.+ The latter, in Judt’s view, envisage their scholarship in primarily
vertical terms, i.e., they move from undergraduate majors and special-
ty programs to even more refined graduate specialty programs, and
finally on to (hopefully) tenured professorship as one of the leading
voices on some parochial subject. Whilst these scholars may indulge
in areas outside of their field, such as theatre, the arts, or politics, they
likely consume it rather than create it. In other words, Judt excoriates—
implicitly and explicitly—those historians who fail to escape the verti-
cal conception of an intellectual career, “building a career path among
historians alone.” (p. 285)

When asked pointedly about the best way to remain critical and in-
sightful on one’s topic, imperative to the function of a public intellectual,



Judt offers a characteristic response: remain an outsider. Judt’s thoughts
are those of the spectateur engagé—the simultaneously engaged yet inde-
pendent intellectual.s Ironically, this is an apt metaphor for Judt’s entire
life: the son of eastern European Jews who never felt completely at home
in England; an autodidact at Cambridge who never learned historiog-
raphy or became part of a dedicated “school;”® an expert by training in
French social thought with serious and evolving interests in eastern Eu-
ropean history; and an American denizen and critic without the faintest
bond to the United States. In all his various identities, historical topics,
and methods, Judt remains an outsider. What makes him so trenchant
is his ability to find himself on the inside of variegated debates, to pass
through them with “eyes and ears wide open,” and to return “to the
outside to think and write.” (p. xv)*

In sum, on a panoply of issues, Judt leaves little ambiguity where
he stands; such was his wont. With the help of Snyder, he challenges
comfortable historical narratives and explicates why such discomfort
is part of the truth with which we must live; after all, the worst we can
do is spin dulcet lies about ourselves. Mirroring the intellectuals Judt
commemorates in Reappraisals and Thinking the Twentieth Century, he
brims with original thought and has the courage of his convictions—
both undervalued traits in his beloved twentieth century, and increas-

ingly rare in our own. M
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as they are, offer the reassuring illusion of intellectual structure: a discipline with
rules and procedures. When people ask what you do, you can confidently reply
that you work in ‘subaltern studies,’ or in ‘the new Cultural History,” or whatever it
might be—much as a chemist might describe himself as specializing in Inorganic
Chemistry or Biochemistry...these labels are utterly present-minded” (p. 262). Not
only does strong identification with a sub-discipline reflect a lack of intellectual self-
confidence, for Judt, but it also produces books that are unappealing to read.



