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Editorial Introduction:  
Secession, Sovereignty, and  

the Quest for Legitimacy

Grace Bolton, Laurence McGivern, and Sarah Steele

Recent events in Kosovo, South Ossetia, and Abkhazia have drawn the 
attention of the international community to secessionist movements: 
sub-state groups that lay claim to, and struggle to achieve, independent 
statehood.1 The increased awareness of these movements has revitalized 
intellectual debate over the shifting meanings of sovereignty, self-de-
termination, state building, recognition, and security. As policymakers 
strive to come to terms with these issues and developments, the academic 
community is also faced with the challenge of identifying their nature 
and possible implications.

Inasmuch as secession is considered “neither legal nor illegal in in-
ternational law, but a legally neutral act the consequences of which are, 
or may be, regulated internationally,”2 the legal and normative founda-
tions of its practice are frequently challenged. Indeed, the concept of se-
cession raises many more questions than it answers. What criteria have 
been used to justify secession? How do secessionist movements prob-
lematize our understanding of state sovereignty and self-determination? 
What are the legal and political implications of recognizing secessionist 
entities? Are there common patterns involving secessionist movements 
in different geopolitical areas? What does the future hold for secessionist 
movements?

When approaching these questions, it is necessary to acknowledge 
that secession is an issue that traverses a number of disciplines and that 
a singular focus can often be problematic and limiting. The articles in 
this issue of the St Antony’s International Review (stair) reflect an inter-
disciplinary approach, bringing together contributions from legal schol-
ars, area studies specialists, and practitioners. These contributions range 
from theoretical articles that consider normative and legal approaches to 
case studies that focus on China, Somalia, Indonesia, and the post-Soviet 
space. 

Diverse as these perspectives are, each article concerns itself with the 
legitimacy of secession both in theory and as reflected in state practice. 
In this sense, “legitimacy” has normative, legal, and political aspects. 



4 However, it is occasionally “unclear whether ‘legitimacy’ is being used in 
a descriptive or a normative sense.”3 Nevertheless, it is apparent that le-
gitimacy has strong ties to notions of sovereignty and to justice—both of 
which underpin the ideas of secession, remedial secession, and humani-
tarian intervention, which are addressed in the theoretical articles.

Importantly, while legitimacy is tied to discussions of secession quite 
frequently in a range of scholarly works,4 three distinct approaches can 
be identified.5 The first position accepts secession as legitimate by virtue 
of democracy. That is, secession is legitimate when a territorially defined 
community expresses its political will to exercise its independence from 
the host state. A second position constructs secession as a legal extension 
of the right to national self-determination, suggesting that its legitimacy 
is derived from the existing right to self-determination and the expres-
sion of a distinctive national identity. In political philosophy, this second 
position is generally referred to as an “ascriptivist” theory of secession, 
while the first is described variously as a “choice” or a “plebiscitary” 
theory.6 Finally, a remedial approach suggests that secession is legitimate 
as a remedy for human rights abuses and a denial of self-determination. 
Clearly, each of these positions relies on different legal, political, and 
normative footings.

The articles in this issue of stair seek to engage with these long-
standing debates over the legitimacy of secession. We have organized 
this issue to present an overview of the legal, political, and normative 
approaches to secession and to provide an insight into the contemporary 
debates and theoretical issues affecting secession. However, examining 
theories of secession without reference to its practice presents only a 
partial view. Therefore, we present articles that consider different expe-
riences of secession over the last half century. This allows the reader to 
observe the political implications of theoretical debates over the right of 
self-determination and recognition, and to explore the particular prob-
lems raised by the practice of secession for internal and external actors. 
In particular, we aim to highlight the different forms of legitimacy that 
affect secession: the political legitimacy of the actors, the normative le-
gitimacy of their actions, and the legal legitimacy which may be con-
ferred by the international community via recognition. We suggest that 
these dimensions of legitimacy are often in tension. In the sections that 
follow, we aim to both draw out and potentially reconcile some of these 
tensions.



5In Search of an “International Constitutional Order”

Debates in the post-Cold War era consider the increased legitimacy of 
humanitarian intervention and the emerging responsibility to protect 
doctrine. This may have implications for legitimizing secession, particu-
larly in cases where the inhabitants of the secessionist entity experience 
human rights abuses and a denial of internal self-determination. This 
doctrine of a qualified right to secession as an ultimum remedium is de-
scribed as “remedial secession.”7 A recent restyling of the doctrine as 
the “remedial right to self-determination” divorces the model from the 
radicalism of secession, making it potentially more palatable for the in-
ternational community.8 

The theoretical articles in this volume by James Summers, Jure Vid-
mar, and Andrew Coleman measure the extent and examine the impli-
cations of these shifts. Notably, these authors explore different legiti-
mizations of secession and employ varied approaches in their attempts 
to reconcile the tensions between the concepts of state sovereignty and 
territorial integrity within positive international law and an “emerging 
international constitutional order,” in which “people matter more than 
states” and “outdated concepts, such as non-intervention.”9

In his article “Relativizing Sovereignty: Remedial Secession and 
Humanitarian Intervention in International Law,” Summers explores 
the relationship between remedial secession and humanitarian interven-
tion in international law. While recognizing that the roots of both ideas 
stem from the liberal Enlightenment conception of statehood, Summers 
points to their common goal of preventing the abuse of minorities. How-
ever, the main connection between remedial secession and humanitar-
ian intervention is that both concepts challenge the principle of territo-
rial integrity. Summers demonstrates that, despite their inadmissibility 
in positive international law, both principles have some relevance, both 
in theory and—more prominently—in practice.

Summers presents an overview of the situations in which remedial 
secession, humanitarian intervention, or indeed both can be observed. 
His article identifies conflicts in Bangladesh, Kosovo, South Ossetia, and 
Abkhazia to illustrate areas in which the two concepts have accompanied 
each other, although he is careful to refer to Kosovo, at present, as enjoy-
ing “remedial autonomy,” due to its lack of universal recognition. While 
remedial secession and humanitarian intervention lack legal legitimacy, 
the article implies that their normative and political legitimacy may over-
ride the rule of law in this area. However, both concepts are supported 
by assumptions stemming from the liberal discourse, a stance that may 



6 prove problematic for those who reject such starting-points. Nonethe-
less, Summers’ identification of the main elements of the relationship 
between humanitarian intervention and remedial secession merits fur-
ther discussion.

Jure Vidmar’s article on “Remedial Secession in International Law: 
Theory and (Lack of) Practice” provides a concise and detailed overview 
of the legal instruments relevant to remedial secession and highlights 
the legal difficulties surrounding this contentious doctrine. Basing his 
analysis on the relevant judgements and legal instruments, notably the 
inverted reading of the safeguard clause of the Declaration on Friendly 
Relations, Vidmar suggests that remedial secession is not tantamount to 
an entitlement but can only be said to be given effect through recogni-
tion. 

To test this nuanced interpretation, Vidmar turns to instances of 
non-colonial state creation, which include the dissolution of the Soviet 
Union and the disintegration of Yugoslavia, as well as the secessions of 
Bangladesh from Pakistan, and Kosovo from Serbia. He concludes that 
unequivocal support for remedial secession cannot be found and that rec-
ognition was only conferred en masse following the consent of the host 
state. Nonetheless, despite Serbia’s opposition, Kosovo has attracted the 
recognition of 65 states to date. This may indicate the increased salience 
of normative considerations in relation to recognition, and questions the 
widely accepted legal view that recognition is declaratory of statehood, 
rather than constitutive. Indeed, the invocation of remedial secession 
could lend legitimacy to newly formed states post-recognition. Vidmar 
points out that the 2008 Kosovo Declaration of Independence makes 
reference to human rights abuses, and in so doing, invokes the doctrine 
of remedial secession. Vidmar proposes that, for the remedial secession 
claim to be valid, human rights violations may need to be ongoing. How-
ever, the normative legitimacy of applying a ten-year statute of limitation 
to human rights abuses and the denial of internal self-determination is 
questionable. 

While legal legitimacy can be conceived in many ways, Vidmar un-
derstands it here as reflecting the ways in which the international legal 
order can make or deny claims about the status of entities. Law acts here 
in a recognitional sense, acting to confer status and standing of the in-
ternational system. The debates over this point are picked up by Andrew 
Coleman in his contribution, “Determining the Legitimacy of Claims for 
Self-Determination.” Coleman argues that the International Court of Jus-
tice (icj) has an important role to play in assessing claims for independ-
ent statehood and suggests that Advisory Opinions could provide a basis 
upon which the legitimacy of self-determination claims can be assessed. 



7As the icj itself notes, “[a]lthough without binding effect, the advisory 
opinions of the Court nevertheless carry great legal weight and moral 
authority … [and] contribute to the elucidation and development of in-
ternational law.”10 Coleman argues that the incentives for states to follow 
icj guidelines are unclear, and that, in order to avoid the high financial 
and human cost of open conflict and the security risks of “overspill,” 
states may well be willing to accept the mediation of an international 
body, the best placed of which is the icj. Coleman suggests a number of 
preconditions that the icj could use to inform its Advisory Opinions, and 
provides an accompanying analysis. The current situation in Kosovo is 
used as a testing ground for these preconditions and to provide a contem-
porary example of the applicability of icj preconditions. From a norma-
tive perspective, Coleman’s suggestions seem plausible, even if political 
considerations may lead some readers to question the practicality of such 
a system, especially in relation to bindingness and enforcement.  

Concerns about the complexity of the international legal framework 
are also debated by two anonymous authors in the article titled “China 
and the Principle of Self-Determination of Peoples.” This article exam-
ines how states respond to external standards and principles, such as 
self-determination, and highlights the tension between maintaining do-
mestic control over key areas of political legitimacy while conforming 
to externally defined “legitimate” normative and legal standards. The 
authors point to a contentious translation of the term “people” in the 
official Chinese translations of international documents. This translation 
allows China to treat its population as one unified people, rather than 
an agglomerate of disparate nationalities, and consequently to claim that 
it is following international standards. A realist scholar of international 
relations might describe the Chinese approach as one of attempting to 
present a façade of compliance with international law whilst trying to 
maintain a strong grip on troublesome secessionist groups. The “mis-
translation” also undermines claims to self-determination and its deriva-
tive, remedial secession.

The article raises an interesting point concerning the issue of trans-
lation of international documents—specifically about whether inaccu-
rate translations can be used to justify certain behaviours, or in extreme 
cases to circumvent the application of unwelcome ideas. The importance 
of standardizing the meaning of international treaties and documents 
across all translations is clear. Aside from allowing an unknown number 
of breaches of international law, an incorrect translation of a principle 
could create a gap between the initial intended meaning and the “deriva-
tive” meaning, as the different versions of the norm become internalized 
and socialized.11 There is a danger that, if left without correction, two 



8 very distinct interpretations of self-determination could result from one 
principle, leading to inconsistencies that could undermine the legal and 
normative legitimacy of the international order. 

Living with(out) Secession in Somaliland and Aceh 

Despite the attention given to secession in normative and legal debates, 
secession is ultimately tied to the practice of the sovereign state. Whilst 
sovereignty is a diversely conceived and heavily debated concept,12 the 
sovereign state and its territorial integrity remain at the heart of delib-
erations over the legitimacy of secessionist movements. To that end, 
there are practical boundaries to the implementation of the normative 
considerations and legal legitimizations, which are often overshadowed 
by political legitimacy. Two aspects in particular are considered in the 
existing literature: the political legitimacy of the state in exercising its 
right to maintain territorial integrity, and the political legitimacy of the 
secessionist movement in its separatist attempts.13 In this issue of stair, 
these aspects are considered in case studies on Aceh and Somaliland, 
and in the practitioners’ perspectives on Transnistria and the Caucasus. 
Taken in the abstract, each article surveys the exercise of secession and 
the legitimacy of the actions of the state parties and the non-state seces-
sionist entities. Viewed more concretely, they consider the specificities of 
the grievances of secessionist groups and the different methods used to 
assert political legitimacy under the guise of statehood, which is de facto, 
if not de jure. 

In a comprehensive exploration of Somaliland, Dominik Helling ap-
plies the “war makes states” argument advanced by Charles Tilly to a 
context in the developing world. The de facto state of Somaliland, whilst 
unrecognized by the international community, is a more “functioning” 
entity than its recognized parent state, Somalia. Somaliland is an ex-
ample of “secession of the fittest,” or sauve qui peut secession.14 While 
Somalia is widely recognized as a failed state,15 Somaliland seeks to avoid 
the same fate by consolidating its de facto independence. Helling exam-
ines how Somaliland established itself as a viable state by presenting the 
“traditional peace” argument, which credits the British colonial system 
with leaving traditional social structures in place in the north whilst the 
Italians destroyed such structures in the south. Although he does not 
deny that traditional structures played a role, Helling proposes his own 
“bellicose peace” argument, which considers the constructive aspects of 
warfare and assigns the success of Somaliland to the institutions and at-
titudes resulting from conflict. 



9While accepting that war is neither necessary nor sufficient for na-
tion building, Helling argues that in some circumstances, war and, more 
specifically, the exercise of warfare, can help with state formation. Hell-
ing’s general position is that war has the potential to form states in the 
developing world. No explicit comment is made on the legitimacy of the 
new state, nor on the question of whether war and warfare could even 
delegitimize a secession claim. The implication is that warfare in Soma-
liland has increased legitimacy by forming functioning institutions and 
consequently avoiding state failure. The points raised by Helling could be 
related to Vidmar’s discussion of the role of recognition with regard to 
legitimacy. Somalia is recognized, yet recognized by all as a failed state. 
By contrast, Somaliland remains unrecognized, yet functions in a man-
ner much more representative of a state than its parent. While it may 
lack legal and normative legitimacy, Somaliland may well enjoy more 
political legitimacy than Somalia.

In their article on “Incorporation and Institution-Building: Au-
tonomy and Elections in Post-Conflict Aceh,” Patrick Barron, Samuel 
Clark, and Blair Palmer draw on their extensive experiences in Aceh to 
examine an alternative approach to secession, which avoids bringing the 
principles of self-determination and territorial integrity into conflict. The 
2005 Aceh Peace Agreement provided extensive autonomy and created 
institutions designed to integrate previous belligerents, who could other-
wise act as “peace spoilers.” The authors focus on the 2006 elections—
the first elections after the peace deal—as a crystallization point for this 
process. Post-war elections mark a critical point in state development 
after conflict in that they provide an opportunity for former combatants 
to engage in the democratic process, and can be constitutive of a stable 
new political system in the emerging state. 

Integration and institution-building can sometimes come into con-
flict. In order to keep former belligerents from becoming disenchanted 
with the politics of peace, certain institutional rules must be bent or bro-
ken occasionally. Barron, Clark, and Palmer present a series of instances 
in which good practice was sacrificed to allow for greater integration. 
The position adopted by authorities in Aceh appears to be that even bad 
institutional practice is better than no institutional practice at all. The 
authors recognize that the trade-off between stability and legitimacy is 
delicately balanced. The long-term consequences of engagement may 
well be a stable entity, but the legitimacy of such an entity will be jeop-
ardized. Conversely, there is little value in having a legitimate state that 
fails as “peace spoilers” return to their former warmongering habits. 
The authors note that the 2009 elections were subject to fewer controls 
on parties, candidacies, and electoral practice. Greater freedom at the 



10 polls in Aceh is expected to lead to greater autonomy in the long run. 
The success of the integrationist policies will be tested if, or when, the 
Acehnese use their increased autonomy to decide to secede. Will the in-
tegrated secessionist forces maintain their institutionalized function and 
hold the state together, or will they revert to their previous position and 
tear the state apart?

“Defrosting” Secession in the Post-Soviet Space

In acknowledgement of the important role played by actors who encoun-
ter these issues on a daily basis, we include two articles to reflect prac-
titioners’ perspectives on secession. In their respective articles on the 
situations in Transnistria and the South Caucasus, John Beyer, former 
British Ambassador to Moldova, and Richard Giragosian, Director of the 
Armenian Center for National and International Studies in Yerevan, pro-
vide an overview of the practical issues in mediating secessionist claims, 
focusing on the interactions between internal and external actors who 
strive to find solutions for these so-called “frozen conflicts.” Beyer ex-
plores different positions on the spectrum of conflict analysis and sug-
gests that the conflict in Transnistria is a better example of a “frozen” 
conflict than the struggles in the South Caucasus. Giragosian initially 
accepts the concept but suggests that it no longer applies to these conflicts 
following the August 2008 war and the controversy surrounding Rus-
sia’s recognition of South Ossetia and Abkhazia.

“Frozen conflicts” are considered intractable because of the elusive 
nature of a politically navigable resolution at the local level. Consequent-
ly, Beyer and Giragosian analyse the role of internal actors and consider 
the appropriation of these conflicts by local elites on both sides of the se-
cessionist divide to bolster political legitimacy and national unity. While 
both authors emphasize the need to engage with local elites, Giragosian 
recommends promoting dialogue on cross-national issues. In consider-
ing the interactions between the elites of the secessionist entity and the 
elites of the “host state,” it must be emphasized that these two sets of 
elites are not of equal standing. Whereas the elites representing the host 
state can present their case in the international institutions and regional 
fora of which they are members, the elites representing the secessionist 
entities are reliant on the goodwill of these organizations to be able to 
present their views. In particular, the United Nations Security Council 
provides such invitations sparingly.16

Both Beyer and Giragosian consider the important role played by 
international actors in the mediation and management of these conflicts. 
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of the Organization for Security and Co-operation in Europe (osce) and 
the increasing engagement of the European Union in the region, Beyer 
emphasizes the importance of greater co-operation between regional 
and international players. However, external actors can also complicate 
the situation, as evidenced by Russia’s policy of issuing passports to in-
dividuals within these entities.17 This action has the effect of creating 
overlapping sovereignty and providing Russia with the ostensibly legiti-
mate claim to intervene on behalf of these Russian “citizens.” Girago-
sian considers the repercussions of Russia’s recognition of Abkhazia and 
South Ossetia, and it is worth recalling that Russia attempted to confer 
normative legitimacy on its recognitions by invoking remedial secession. 
While this may illustrate Summers’ concern about the potential abuse of 
the doctrine, it also reflects the position taken by Vidmar that remedial 
secession can only be said to be given effect through recognition.  

Although it is understandable that Beyer and Giragosian focus on 
the practical issues surrounding the mediation and management of seces-
sionist conflict in the post-Soviet space, it is also important to consider 
the constitutional status of each entity within the Soviet Union prior to 
its dissolution in 1991.18 Whereas the Soviet Socialist Republics (ssrs) 
were guaranteed a nominal right of secession under the Soviet constitu-
tions, Autonomous Soviet Socialist Republics (assrs), such as Abkhazia, 
and Autonomous Oblasts (aos), such as South Ossetia and Nagorno-Ka-
rabagh, could not rely on any such right.19 On December 21, 1991, the 
Union Republics constituted the Commonwealth of Independent States 
(cis) and formally undertook to recognize and respect “each other’s ter-
ritorial integrity and the inviolability of the existing borders.”20 Accord-
ingly, the international community began to bestow recognition on the 
Union Republics. Although Nagorno-Karabagh, South Ossetia, and Tran-
snistria also issued sovereignty and independence declarations, the fate 
of the so-called autonomies—units below Union Republics—“received 
limited attention in the heady months of 1991” but became “a source 
of political conflict and international instability in the coming years,” 
when leaders of the autonomies found themselves within the borders of 
the new successor states.21

As Giragosian and Beyer illustrate, Abkhazia, South Ossetia, 
Nagorno-Karabagh, and Transnistria vehemently assert their independ-
ent status. While the international community did not confer legal le-
gitimacy on these entities (by withholding recognition), their political 
leaders grounded their claims for political legitimacy, and the right to 
secede, within these constitutional structures. The decision to recognize 
the Union Republics meant that the internal administrative borders sur-



12 rounding the Union Republics now became borders between independ-
ent states—thereby acquiring an importance for which they were not 
designed.22 Similar critiques of the decision to recognize only the con-
stituent republics of the Socialist Federal Republic of Yugoslavia, thereby 
ignoring the claims of the Kosovo Albanians,23 point us towards the con-
clusion that the prioritization of the territorial integrity of the Union Re-
publics, and the marginalization of the claims made by erstwhile autono-
mous entities, leave the international community with limited options 
for resolving these disputes. These options include forms of federalism 
and possibly remedial secession.

A Recalibrated Approach to Secession?

Returning to the discussion of legitimacy, we come back to the important 
tension between political, legal, and normative conceptions. Summers 
and Vidmar approach this conundrum in different ways. While Sum-
mers bases his analysis of remedial secession on assumptions of the lib-
eral international order, Vidmar argues that considerations of remedial 
secession were not the decisive factor for establishing the legitimacy of 
secessionist entities. While remedial secession may undermine the politi-
cal legitimacy of the host state and add to the recognitional legitimacy of 
the entities, host state recognition remains the most important factor. 

We are left, though, with the ultimate question of what conditions 
make the international legal system legitimate as a mediator for secession? 
Indeed, we see from the articles in this volume that the roles of law and 
the international system in secession are difficult to capture. Coleman 
suggests that the icj could exercise legitimacy as an arbiter for seces-
sionist claims—a suggestion that is laudable in its normative content, 
but political considerations might limit its implementation. Meanwhile 
the article on China highlights that the search for an international or-
der that is consistent and universal may be difficult, even illusory, in 
a system where the community of states does not have a common and 
consistent understanding of sovereignty and the external expression of 
self-determination. 

While the different positions taken by the contributors point towards 
the absence of scholarly consensus on these topics, their contestation 
allows us to engage with the broader issues of state-making and sover-
eignty that pervade contemporary debates. The debates highlighted in 
this edition of stair therefore act as a reminder that the political realm 
plays host to legal and normative principles, which can be weighted 
and calibrated differently, but are often in tension. Indeed, question-



13ing the legitimacy of secession thus also involves interrogating the as-
sumptions on which the contemporary international legal and political 
systems rest. Fundamentally, exploring secessionist movements involves 
questioning sovereignty and asking how it is to be weighed against other 
factors, such as human rights, in the international order. Perhaps the 
appropriate question is not whether a balance can be struck between 
the normative, political, and legal factors that interact with secession, 
but whether such a balance should be struck. After all, many satisfactory 
international regimes are predicated on being dynamic and responsive. 
Some of the greatest achievements of international order are a product 
of the ongoing dialogue between law and politics. Secession may be one 
such instance that requires a flexible approach. 
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abstract

This article will consider the relationship between remedial secession and 
humanitarian intervention in international law, concepts that share certain 
common features. Both relate to the sovereignty and territorial integrity of states, 
and suggest that such principles are relative rather than absolute in the face of 
human rights violations. Humanitarian intervention may allow other states to 
engage in unilateral military intervention without United Nations Security Council 
authorization in response to those same events. Meanwhile, remedial secession 
focuses on challenges from within a state by groups seeking to separate from an 
oppressive system. Although remedial secession and humanitarian intervention 
are somewhat peripheral in international law, it is argued that both stem from 
liberal ideas central to statehood, so international law cannot entirely ignore them. 
Nonetheless, they remain connected more with the legitimacy of the law than its 
positive content. However, both concepts can be seen in certain circumstances to 
provide support for secession. Politically, there has been a correlation between the 
success of secession and outside assistance. Historically, external intervention has 
played a significant role in establishing many of the world’s states. This article will 
focus on three situations where humanitarian intervention and remedial secession 
have been invoked: Bangladesh, Kosovo, and South Ossetia and Abkhazia.		
					   

Introduction

Historically, a close relationship has existed between successful national-
ist movements and foreign military intervention. In the nineteenth cen-
tury, such a relationship was evident when military action by Piedmont 
and Prussia united the Italian and German states, and when the great 
powers intervened in the Balkans, allowing the independence of several 
states. The connection was again apparent after World War i, when the 
Austro-Hungarian, German, and Russian empires crumbled and made it 
possible for Poles, Czechs, and Finns, among others, to gain independ-
ence. Likewise, Japanese militarism in World War ii destroyed European 
power in Asia, starting the post-war decolonization process. In contem-
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17porary national conflicts there are two concepts which may, in different 
ways, support intervention to assist a national movement seeking seces-
sion: remedial secession and humanitarian intervention. This article ex-
plores these concepts and their relationship with international law. 

There is no single definition of remedial secession and no agreed 
criteria by which it can be exercised, if at all. The concept broadly asserts 
that groups that have been oppressed by a state may break away from 
that state, and connects to Enlightenment ideas of resistance to tyranny,1 
expressed most notably in the American Declaration of Independence 
of 1776. This option is usually stressed to be a last resort, when other 
methods to resolve the situation have failed. Some commentators have 
emphasized the role of persistent and serious human rights violations 
directed against a group.2 Alternatively, it has been suggested that the 
repeated failure of a state to allow a people to exercise internal self-de-
termination, or the right of a people to determine its political, economic, 
social, and cultural development within a state, may give rise to a right 
to secede.3 Similar considerations, as will be seen, have also been ex-
pressed through the notion of a state’s “representativeness” in relation to 
the groups it contains, which has then been balanced against stability in 
considering the legitimacy of secession.4

Humanitarian intervention approaches the sovereignty and terri-
torial integrity of a state oppressing its population, or segments of it, 
from a different perspective: whether a state that would normally be 
precluded from interfering in another state’s internal affairs is entitled 
to intervene. There are legal mechanisms in the Charter of the United 
Nations (un) that permit legal military intervention in another state’s 
territory. However, humanitarian intervention in this paper refers to 
unilateral military intervention by one state in another’s territory, which 
is not within proportionate self-defence or authorized by the un Security 
Council (unsc), but is justified on humanitarian grounds instead.

Remedial secession and humanitarian intervention are not always 
connected. Humanitarian intervention may be concerned with situations 
that do not involve national conflict or secession. Vietnamese action in 
Cambodia in 1978 and Tanzanian action in Uganda in 1979, which were 
both primarily justified through self-defence, may be seen as military 
action against regimes that engaged in human rights violations focused 
mainly on their own people rather than dissident minorities.5 Moreover, 
violent ethnic conflicts may relate to struggles over the control of a state, 
rather than attempts to secede from one. Nonetheless, both concepts rep-
resent challenges to the principle of territorial integrity,6 and, on a prac-
tical level, the two have often proceeded together. Three situations of 



18 alleged remedial secession and humanitarian intervention can be identi-
fied: Bangladesh, Kosovo, and South Ossetia and Abkhazia. 

When Bangladesh, or former East Pakistan, declared independence 
on April 10, 1971, its national movement was unable to mount more 
than a guerrilla campaign against Pakistan. The Indian intervention 
on December 4, 1971, was decisive in transforming a failing guerrilla 
struggle into a national government.7 Three years after independence, 
Bangladesh was admitted to the un. Similarly in Kosovo, the North At-
lantic Treaty Organization (nato) intervention in March 1999 reversed 
the ethnic cleansing of the former Yugoslav (Serbian) province, and fa-
cilitated the establishment of an international administration, in which 
ethnic Albanians played an increasingly significant role. Thus, the inter-
vention had the result of establishing autonomy for Kosovo within the 
formal sovereignty of Yugoslavia.8 The initial result of the intervention 
was autonomy for Kosovo rather than secession. Nonetheless, it paved 
the way for Kosovo’s declaration of independence on February 17, 2008, 
which has now been recognized by sixty-five states. Finally, Russia in-
voked both humanitarian intervention and remedial secession to justify 
its intervention in, and subsequent recognition of, South Ossetia and Ab-
khazia, another separatist entity within Georgia, as independent states.9 
However, in this last instance, the majority within the Security Council 
condemned Russia’s recognition of the two regions and so far only three 
other states have extended recognition: Nicaragua, Venezuela, and Nau-
ru.10 Indeed, without external intervention by states, whether unilateral-
ly or through international organizations, secessionist movements often 
fail to establish recognized states, despite enduring widespread human 
rights abuses, as seen in Chechnya.

Both humanitarian intervention and remedial secession remain 
somewhat peripheral in international law. While both can be seen to 
relate in their ways to other legal principles, neither is explicitly pro-
vided for in legal instruments, or even quasi-legal ones, nor can they be 
considered clearly established in positive international law.11 This can be 
attributed to the international legal system, the primary focus of which is 
the integrity of its principal unit, the territorially defined state. However, 
humanitarian considerations may legitimize intervention rather than at-
tend to its legality,12 and remedial secession is advanced only tentatively 
as a possible exception to the general legal position that self-determi-
nation does not encompass a right to secession.13 The Canadian Court 
in Re. Secession of Quebec considered that “it remains unclear whether 
… [remedial secession] actually reflects an established international law 
standard.”14 Nevertheless, both doctrines can be seen to derive from a 
liberal discourse (which finds the basis for the state in the protection 



19of individual rights and freedoms) that underpins modern statehood 
and may come to be reflected in international law. As Christian Tomus-
chat put it: “States … have a specific raison d’être. If they fundamentally 
fail to live up to their essential commitments they begin to lose their 
legitimacy.”15 Thus, while the doctrines exist by implication, they also 
remain highly resilient.

Remedial secession draws from the right of self-determination, which 
itself contains nationalist and liberal strands.16 Nationalism and liberal-
ism have different perceptions of justice and oppression, the former see-
ing a freedom as collective national freedom, which can conflict with the 
individual freedoms central to the latter. Nationalism, which interprets 
independence as national freedom, typically provides the ideology both 
for secessionist movements seeking their own nation-states and for gov-
ernments that resist them, wishing to preserve the unity of their own 
national systems and territory. However, as nationalism is based on sub-
jective notions of nationhood, it poses more of a challenge to state-based 
international law than liberalism, which can value effective state insti-
tutions as mechanisms for guaranteeing individual freedoms. Remedial 
secession draws more explicitly from liberal notions of justice, though 
nationalism frequently determines the shape of groups seeking to secede 
and their conflict with the national government.17

In cases concerning secession, international bodies, while uphold-
ing the sovereignty and territorial integrity of states, have consciously 
distanced themselves from unconditional support for such integrity. The 
Commission of Jurists considering the Aaland Islands case (1920) raised 
the issue of “whether a manifest and continued abuse of sovereign pow-
er, to the detriment of a section of the population of a State, would … be 
considered as one which is not confined to the domestic jurisdiction of 
the State concerned.”18 The Commission of Rapporteurs that followed in 
1921 judged that “[t]he separation of a minority from the State” was “an 
exceptional solution, a last resort when the State lacks either the will or 
the power to enact and apply just and effective guarantees.”19 The African 
Commission on Human and Peoples’ Rights in Katangese People’s Con-
gress v Zaire (1995) contemplated whether concrete evidence of violations 
of human rights or the denial of the right to participate in government 
could call territorial integrity into question, while stressing this was not 
present in the case at hand.20 The Canadian Court in Re Quebec (1997) 
noted the assertion of a “number of commentators” that “when a people 
is blocked from the meaningful exercise of its right to self-determination 
internally, it is entitled, as a last resort, to exercise it by secession.”21 
However, in the Quebec and the Katangese People’s Congress v Zaire rulings 
this possibility for remedial secession was dismissed as irrelevant to the 



20 case being considered.22 These decisions can be seen as defences of exist-
ing states, in which highlighting the conditionality of territorial integrity 
made the defence of the state appear more reasonable. Amongst these 
bodies, the only one that actually considered separation as an option was 
the Rapporteurs on the Aaland Islands (1921), who raised the scenario of 
remedial secession if Finland rejected their autonomy proposals for the 
islands. However, even then they described this possibility as “exactly 
the one which we wish to eliminate.”23 International bodies have, there-
fore, considered a remedial secession option an essential element in the 
legitimacy of territorial integrity, but have effectively treated it as second-
ary to their primary concern of maintaining the integrity of states.

The Declaration on Friendly Relations and Peoples 
Struggling Against Alien Domination

The first connection between intervention, self-determination, and se-
cession occurred during the process of decolonization. The un Char-
ter contains both the general prohibition on force, in Article 2(4), and 
provisions on self-determination. However, states drafting the Charter 
specifically understood that the right’s inclusion should not provide a 
pretext for intervention, as the right had been invoked to facilitate Hit-
ler’s intervention in neighbouring countries. Nonetheless, the question 
of exactly how the Charter provisions should relate to each other be-
came more pressing with decolonization during the 1960s and 1970s. 
From the mid-1960s, the un General Assembly became increasingly 
concerned with national liberation movements fighting against authori-
ties in Portuguese colonies and the white minority regimes of Southern 
Rhodesia and South Africa.24 While drafting the Declaration on Friendly 
Relations in 1970 (an attempt to update the principles of the Charter), 
these considerations, it will be seen, interacted with a parallel attempt to 
refine the defence of territorial integrity.

The right of peoples to use force in their struggle against colonial 
or racist regimes and the question of whether outside states could assist 
them divided the un General Assembly. The Friendly Relations Declara-
tion referred to peoples denied exercise of self-determination by force, 
and their right to struggle and to receive assistance from other states in 
accordance with the purposes and principles of the un Charter. This was 
a careful formulation that covered fundamental disagreement. Western 
states, in particular, specified that any assistance from other states must 
be of a non-military nature,25 while other states argued that excluding 
military aid would run contrary to Article 2(4) of the Charter.26 Given 



21the disagreement between states, it is questionable whether these provi-
sions establish legal rights. Nonetheless, they did introduce an element 
of ambiguity into the interpretation of Article 2(4), which has divided 
legal commentators.27

The connection between self-determination and a right to interven-
tion raised a fundamental question as to the scope: Which peoples were 
entitled to such assistance? The Declaration on Friendly Relations re-
ferred to the subjection of peoples to alien subjugation, domination, and 
exploitation, without elaborating on how such peoples may be identified. 
A subsequent resolution, the General Assembly’s Definition of Aggres-
sion (1974), was slightly more specific, citing “peoples under colonial 
and racist régimes or other forms of alien domination.”28 This explic-
itly extended application from overseas territories to sovereign states; 
South Africa was an established state and un member. It also referred 
ambiguously to peoples under other alien domination, which could im-
ply minorities within states, a point taken up by Australia: “A dissident 
group—and what State could claim that there was no such group within 
its borders—need only invoke the right to self-determination to gain en-
titlement to use force and to call on and receive assistance from outside 
sources.”29 Indeed, subsequent statements by some states showed a be-
lief that military assistance was justified for groups struggling against a 
state’s government. For example, Pakistan has repeatedly referred to In-
dian Kashmir;30 Albania in 1998 cited Kosovo, then part of Yugoslavia;31 
and Armenia, in the same year, raised the issue of Nagorno-Karabakh 
in Azerbaijan.32

The Declaration on Friendly Relations also contained an innovative 
attempt to define the relationship between self-determination and terri-
torial integrity. Instruments regarding self-determination typically con-
tain self-determination within the framework of the territorial integrity 
of states. However, this poses a problem of legitimacy. Aside from states’ 
obvious interest in avoiding challenges to their integrity, why should ter-
ritorial integrity prevail over self-determination? After all, the rationale 
behind self-determination, both from a liberal and a nationalist perspec-
tive, is that states are artificial institutions the structure of which should 
be determined by the population they represent. Thus, for the contain-
ment of self-determination by territorial integrity to be legitimate, it must 
also appear reasonable. Such an approach was attempted in the Declara-
tion in paragraph seven of principle five. 

Paragraph seven was an exception to the previous provisions on self-
determination. Nothing in the previous paragraphs was to be construed 
as authorizing or encouraging any action which would dismember or 
impair, totally or in part, the territorial integrity or political unity of sov-



22 ereign and independent states which conducted themselves in compli-
ance with the principle of equal rights and self-determination and thus 
possessed a government representing the whole people of the territory 
without distinction as to race, creed, or colour. This appears to connect 
a state’s territorial integrity with a government representing its people. 
Nonetheless, this formula was not accompanied by any significant con-
sideration, much less endorsement, of a secession option.33

Rather, paragraph seven arguably represents an attempt to strengthen 
the protection of territorial integrity by leaving a remedial option open, 
which can be seen as reasonable. The provision originated in drafts by 
the United States, the United Kingdom, and Italy, and by equating self-
determination with representative government,34 they sought to limit the 
right on its own terms: by satisfaction rather than arbitrary restriction. 
This also related to the liberal-nationalist balance in self-determination, 
shifting the satisfaction of self-determination towards the liberal crite-
rion of representative government and away from nationalism, which 
states with minorities found problematic. However, the drafts were “not 
intended to encourage or condone secessionist movements.”35 The Decla-
ration can be seen as supporting remedial secession only by implication 
and as leaving the possibility open without any specific endorsement.

The implications of tying territorial integrity to the representative-
ness of government are not limited to internal challenges, but also open 
possibilities for intervention. An amendment to the Italian draft by Leba-
non added the formula of governments representing without distinction 
as to “race, creed or colour.”36 This formula was not used in later instru-
ments, such as the Vienna Declaration 1993 and the un Fiftieth Anni-
versary Declaration 1995, which referred to “a government representing 
the whole people belonging to the territory without distinction of any 
kind.”37 However, in the context of the time, the inference of the formula 
was that governments that discriminated on those grounds (in other 
words, racist regimes) could be subject to outside intervention. South 
Africa was recorded to complain that its delegation

wished to express its reservation regarding the seventh paragraph of the same 
principle, which implied that the rule that a State might not violate the territorial 
integrity of other States would not apply where that State maintained that the 
other States did not possess governments representing the whole people. His 
delegation was unable to accept such qualifications of the rule of the inviolability 
of territorial integrity. In fact they rendered that principle nugatory giving every 
State discriminatory powers to take action against another State to which it 
was hostile on the pretext that the peoples of the latter State were entitled to 
its support or that the government of that State was not representative of the 
whole people.38



23This, its delegate continued, “could only encourage subversive activities.”39 
However, for many other states in the General Assembly, this was, pre-
sumably, the intention.40 Thus, the provision that opened a possibility 
for remedial secession also advanced outside intervention on behalf of a 
self-determination movement.

Remedial Secession and Humanitarian Intervention

The relationship between legal principles concerning humanitarian in-
tervention differs from the relationship between principles in remedial 
secession. Whereas self-determination is normally interpreted in light of 
its interaction with other legal principles, there is significantly greater 
reluctance to treat the prohibition on the use of force in a similar way. 
This might be accounted for by the different impact of the relationship 
between the principles. In the balance between self-determination and 
territorial integrity, self-determination, without any accepted definition, 
remains ambiguous. Territorial integrity gives the principle of self-de-
termination an element of form and stability, as it must work within the 
structures of the state. On the other hand, the prohibition on the threat 
or use of force in Article 2(4) is intended to have an unconditional clar-
ity: Its simplicity and inflexibility is considered its strength.41 The intro-
duction of humanitarian considerations creates ambiguity, undermining 
its core strength. Other legal obligations may, however, conflict with 
the prohibition of force. For instance, the Genocide Convention 1948 
establishes a legal obligation on states to prevent the crime of genocide.42 
The Security Council43 and General Assembly44 affirmed similar obliga-
tions for war crimes, crimes against humanity, and ethnic cleansing. 
States also have obligations to respect human rights and international 
humanitarian law. 

Nonetheless, the tendency has been for Article 2(4) to be treated 
as a rule, which requires the development of a specific exception for 
humanitarian intervention. So far no explicit exception has emerged, 
but other articles of the un Charter have been used to facilitate humani-
tarian intervention. Article 2(4) contains a rules-based exception, with 
the inherent right of states to self-defence contained in Article 51 of the 
Charter and customary international law. Self-defence is an element that 
is frequently mixed with humanitarian intervention. India’s intervention 
in Bangladesh was, in its initial stages, designated an act of self-defence 
against an attack by the Pakistani Air Force.45 Russia claimed that its in-
tervention in South Ossetia was in self-defence of its peacekeeping troops 
and its nationals.46 Nonetheless, self-defence requires a proportionate 



24 response to an attack, and in both these instances the interventions that 
followed were disproportionate to the attacks to which they were re-
sponding.

The un Charter, of course, provides a legal mechanism for reconcil-
ing these two sets of principles: the Security Council. Under Chapter vii 
of the Charter, the Council can determine an internal crisis “a threat to 
international peace and security” and authorize measures on that basis. 
The Security Council demonstrated its ability to engage with self-deter-
mination movements. During the process of decolonization, the Security 
Council supported self-determination struggles by imposing sanctions on 
Southern Rhodesia,47 imposing an arms embargo on South Africa,48 and 
calling for sanctions over its apartheid system and occupation of Na-
mibia.49 East Timor, a Portuguese non-self-governing territory, was in-
vaded and annexed by Indonesia in 1975. Following a protracted struggle 
for independence, the Security Council established the United Nations 
Mission in East Timor (unamet) in June 1999 to organize and oversee a 
plebiscite on East Timor’s status.50 When the East Timorese voted against 
remaining in Indonesia, the pro-Indonesian militias launched devastat-
ing attacks on East Timor, which destroyed much of the country’s infra-
structure. The Council issued resolutions (with Indonesian consent) to 
dispatch a multinational force to restore security51 and the United Nations 
Transitional Administration in East Timor (untaet), which developed 
self-government towards independence in 2002.52

The Security Council’s establishment of the United Nations Mission 
for the Referendum in Western Sahara (minurso) to oversee a plebiscite 
in 1991 was less successful.53 Like East Timor, Western Sahara was a non-
self-governing territory, whose self-determination was thwarted by the in-
tervention of Morocco in 1976. In 1988, Morocco and the Western Sahara 
liberation movement, polisario, reached an agreement to hold a refer-
endum in the territory, and, in 1991, minurso was established to organ-
ize it. Nonetheless, while minurso has been working on requirements 
for a plebiscite, its ongoing efforts have been undermined by fundamental 
disagreement between the parties on how that vote should be conducted. 
Notably, while East Timor was, and Western Sahara is, a self-governing 
territory, their annexation by neighbouring states renders these situations 
factually closer to secessionist conflicts than decolonization. 

Kosovo, unlike East Timor or Western Sahara, was not a non-self-
governing territory. Instead, it had the position of an autonomous prov-
ince within Serbia, which, after the break-up of the Socialist Federal 
Republic of Yugoslavia, had formed a smaller union with Montenegro, 
known as the Federal Republic of Yugoslavia. When conflict between the 
Serbian government and the ethnic Albanian guerrilla movement, the 



25Kosovo Liberation Army, led to mass atrocities against ethnic Albanian 
civilians, the Security Council did not authorize an intervention, due to 
disagreement between the United States, France, the United Kingdom, 
and Russia. Instead, nato intervened against Yugoslavia without a un 
mandate. In unsc resolution 1244 (1999), the Security Council estab-
lished an international security presence, the Kosovo Force (kfor), and 
a civil administration, the United Nations Interim Administration Mis-
sion in Kosovo (unmik). unmik was to provide an international admin-
istration for Kosovo by which people could enjoy substantial autonomy 
within Yugoslavia and establish provisional democratic self-governing 
institutions to allow that autonomy to be exercised.54 The ultimate status 
of Kosovo was to be determined by a final settlement arrived at through 
negotiation. Despite a reference to the Kosovan “people,”55 the resolution 
did not explicitly provide for self-determination. Attempts to negotiate 
a final status for Kosovo under un auspices at Vienna in 2006 resulted 
in deadlock between the sides. Proposals for supervised independence 
put forward by the un Secretary-General’s Special Envoy for Kosovo, 
and supported by Kosovan leaders, were rejected by Serbia and Russia. 
Further negotiations in 2007 saw no compromise between the parties 
on the alternatives of Kosovan independence and Serbian sovereignty.56 
In this context, the autonomous institutions, established by unmik, pro-
vided the framework for Kosovo’s disputed declaration of independence 
on February 17, 2008.

The veto of the five permanent members imposes a structural limita-
tion on the Security Council, which has had two particular implications 
on intervention in secessionist conflicts. First, two permanent members, 
Russia and China, remain resistant to intervention in states’ internal af-
fairs, which can be connected to their own separatist problems, specifi-
cally in Chechnya and Tibet. Second, the five permanent members have 
themselves been prominently involved in claims of unilateral humanitar-
ian intervention involving secessionist movements. The United States, 
the Soviet Union, and China were not directly involved in the Bangla-
deshi secession in 1971, but took positions according to their Cold War 
alliances.57 Ultimately, the only action the Council was able to take was to 
refer the matter to the General Assembly,58 which voted overwhelmingly 
(104 to 110, 11 abstentions) for a ceasefire and a withdrawal (essentially 
by India).59 The United States, the United Kingdom, and France were 
involved in the nato intervention in Kosovo in 1999. Russia’s veto pro-
tected it from condemnation on its intervention in South Ossetia and its 
recognition of South Ossetia and Abkhazia in 2008. In 2009, it used its 
veto to end the United Nations Observer Mission in Georgia (unomig), 
which monitored the ceasefire line between Georgia and Abkhazia.60 



26 Stability and Abuse

The primary concerns underpinning the relationship between the princi-
ples involved in both remedial secession and humanitarian intervention 
are stability and abuse. Concern about stability and abuse has provided 
the main justifications for territorial integrity prevailing over both self-
determination and humanitarian obligations. However, the perspectives 
from which the two doctrines do so are different: secession represents 
an internal challenge to territorial integrity, while intervention is a chal-
lenge from an external actor.

Concerning self-determination, international bodies have continu-
ously presented secession as fundamentally destabilizing. The Rappor-
teurs in the Aaland Islands case presented it as reckless and selfish: that 
minorities withdrawing for their mere “wish or good pleasure” would 
“destroy order and stability within States and … inaugurate anarchy in 
international life.”61 This recurring theme continued with the Canadian 
Supreme Court considering that separatism threatened “the stability of 
relations between sovereign states,”62 and more vividly in the “fratricidal 
struggles” suggested by the International Court of Justice (icj) in the 
Burkina Faso/Mali case.63 The notion of instability is frequently presented 
in the domino—or “Balkanization”—scenario, in which secession in-
variably leads to a string of state break-ups. This argument was raised, 
for example, by Togo over Bangladesh: “[O]ur Organization, which has 
131 members today, might have more than 600 members tomorrow.”64 It 
was invoked again by China during nato’s Kosovo intervention:

There are nearly 200 countries and over 2,500 ethnic groups all over the world. 
The majority of countries are home to multiple ethnic groups, and many countries 
have ethnic problems … we are opposed to any act that would create division 
between different ethnic groups and undermine national unity.65

Indeed, states that face secessionist movements are often quick to remind 
other states of their own fragility. Referring to the Bangladeshi seces-
sion, Pakistan noted: “[M]any States Members of the United Nations are 
not homogeneous States … many of them claim to be pluralistic societies 
or multi-national States.”66 Yugoslavia stated that the Kosovo intervention 
“set a dangerous precedent for the international community and a great 
encouragement to separatist and terrorist groups all over the world.”67

This connection between secession and instability is prevalent among 
international bodies, but they have not explored it in any significant 
depth. The relationship between secession and international stability is a 
complicated one. On the one hand, the break-up of some states has been 



27consensual, ordered, and non-violent: an example of this was Czecho-
slovakia’s Velvet Divorce. Nonetheless, the new states that emerged have 
faced ethnic challenges.68 On the other hand, the collapse of Yugoslavia 
fulfilled expectations of “Balkanization.” However, the causes of these 
conflicts relate as much to the actions of individual politicians and neigh-
bouring states as to the secession process itself.

There are also subtle contradictions in the stability argument. While 
bolstering territorial integrity, stability ultimately appeals to the same 
humanitarian values that underpin remedial secession, namely the pro-
tection of individuals and their rights. Thus, the Russian Constitutional 
Court in the Chechnya Case defended territorial integrity on the grounds 
that it was “one of the guarantees of their [the Russian people’s] constitu-
tional rights and freedoms.”69 However, this assumes that people can en-
joy those freedoms within a state. Likewise, the Chinese argument that 
Kosovo’s secession would lead to “Balkanization” still assumed a duty of 
states to treat minorities in a non-discriminatory way: “We are not in 
favour of discrimination against or oppression of any ethnic group.”70 
Thus, following its own rationale, the stability and abuse argument be-
hind territorial integrity still lends weight to remedial secession if a state 
perpetrates violence against its own people.

Stability and abuse are similarly prevalent in legal principles on mil-
itary intervention. In this case, instability is caused by an external actor 
intervening in the internal affairs of a state. A similar domino effect is 
presented for intervention. But in this case, the structure of international 
law is damaged, replacing its core principle of the equality of sovereign 
states with a situation where powerful states can intervene against weak-
er ones. This was outlined notably by the International Court in Corfu 
Channel:

[T]he alleged right of intervention as the manifestation of a policy of force, such 
as has, in the past, given rise to the most serious abuses and such as cannot, 
whatever be the present defects in international organization, find a place in 
international law. Intervention … would be reserved for the most powerful 
States, and might easily lead to perverting the administration of international 
justice itself.71 

The accusation that powerful states abuse their strength and exercise 
their own subjective notions of justice, tainted by national interests, is a 
potent one in humanitarian intervention discourse. A prominent charge 
levelled at states arguing for humanitarian intervention is the lack of 
purely humanitarian motives behind their actions. For example, the 
strategic advantages of India’s intervention in Bangladesh were obvious: 
It allowed India to split its regional rival Pakistan in two, more than 



28 halving its population and challenging the very idea of a Muslim nation 
on the subcontinent.72 

An alternative approach may be to consider the humanitarian ele-
ment by the effects of the intervention.73 If interventions are assessed 
on their humanitarian outcomes, India’s intervention in East Pakistan 
may be considered to have fulfilled a humanitarian purpose, preventing 
further attacks when three million people had already been killed and 
allowing ten million people to return to their homes.74 nato interven-
tion stopped Serbian military action against Kosovan Albanians, which 
had lead to the deaths of 10,000 people, and allowed the return of 
500,000 internally displaced persons and 800,000–1.1 million refu-
gees in neighbouring countries.75 On the other hand, Russia’s alleged hu-
manitarian motives for its intervention in South Ossetia are undermined 
by claims of Georgian “genocide” which did not take place. Independent 
investigations found that 162 South Ossetians died in the conflict,76 as op-
posed to the 2,000 initially cited by Russia.77 In addition, Russia allowed 
South Ossetian militias to ethnically cleanse Georgian villages in South 
Ossetia, creating a large-scale humanitarian crisis rather than resolving 
one.78

If humanitarian intervention may encompass political expediency, 
this has also been reflected in dramatic and opportunist legal arguments 
from the states involved. At the time of its intervention in Bangladesh, 
India submitted radical arguments in favour of the Bangladeshi secession, 
extending the concept of a non-self-governing territory to a region within 
a state.79 Previous to this, and then again after the secession, India’s posi-
tion was that self-determination did not apply within states.80 Moreover, 
during nato’s action in Kosovo, India rejected a doctrine of humanitarian 
intervention: “[W]e have been told that the attacks are meant to prevent 
violations of human rights. Even if that were so, it does not justify unpro-
voked military aggression. Two wrongs do not make a right.”81

In cases of humanitarian intervention in support of secessionist 
movements, concerns over internal and external threats to territorial 
integrity reinforce each other. For both doctrines, the combination of 
internal and external threats is an aggravating factor. There are four 
reasons why this is the case.

First, while humanitarian intervention is generally perceived as out-
side the letter of the law, it is still seen to be guided by a fundamental 
sense of justice. However, essential to this legitimacy is that objectives are 
achieved by doing as little harm as possible. Alignment with a secession-
ist movement provides a temporary intervention with permanent conse-
quences: the potential dismemberment of a state. These permanent con-
sequences can undermine the legitimacy of the humanitarian element.82



29Second, since most states have ethnic minorities, they provide a 
convenient general excuse for intervention, which has historically been 
associated with notorious abuses, as discussions about the Nazi “inter-
vention” in neighbouring countries during the drafting of the un Char-
ter underline.83 In addition, intervening states have, prior to their inter-
vention, supported secessionist movements, allowing ethnic conflicts to 
continue or escalate. Months before India intervened in East Pakistan, it 
provided Bengali guerrillas with arms, training, and funding, as well as 
sanctuary and an operational base in Indian territory.84 Russia provided 
significant military support for secessionists in Abkhazia and South Os-
setia, both in terms of equipment and direct intervention, allowing them 
to carve out their own de facto states in the early 1990s.85

Third, from the perspective of instability, another state’s intervention 
changes the nature of a conflict from an internal one to an international 
one. States have tended to treat secessionist movements as internal mat-
ters. Even if separatists control a territory, and do so for a substantial pe-
riod of time, such as in Somaliland, Transnistra, or Nagorno-Karabagh, 
other states have been willing to ignore the separatist movements behind 
a façade of territorial integrity. External intervention by another state 
transforms those conflicts both legally and politically, creating greater 
risks of escalation. As intervention tends to involve more powerful states, 
it typically takes place within a context of competing spheres of influ-
ence. The deployment of nato troops into Kosovo was pre-empted by 
a move by Russia to send troops to occupy Pristina airport without any 
prior consultation.86 When Russia intervened in South Ossetia, Ameri-
can warships were sent to Georgian waters.87 In both cases there was 
potential for a serious inter-state conflict.

Fourth, the legitimacy of the claim of secessionist movements to 
self-determination rests on being seen to be representative of a people. 
External intervention or support may distance an independence move-
ment from its national and/or popular base. The Bangladeshi movement, 
represented by the Awami League, was denounced in the un as “neo-
quisling,”88 “a puppet government,”89 and a “fifth column”90 for its asso-
ciations with India, despite its convincing win in the Pakistani elections 
in December 1970.91

Conclusion

Remedial secession and humanitarian intervention share a number of 
common features. Both challenge the sovereignty and territorial integ-
rity of states by appealing to the liberal values that underlie modern state-



30 hood. As a consequence, neither can be seen to be accepted in positive 
international law, but nonetheless remain resiliently on its margins. In 
the case of remedial secession, the balancing of principles within inter-
national law has ensured that the possibility of remedial secession is of-
ten referred to, even if there appears little will to apply it. Humanitarian 
intervention, on the other hand, functions essentially as an alternative 
basis to clearly defined rules, so that action may be outside the law but 
legitimate in a broader sense. 

While humanitarian intervention and remedial secession have a 
common base, they do not necessarily coincide. Many humanitarian 
interventions do not concern secessionist conflicts and secession could 
be accomplished without outside intervention. The potential for overlap 
arises where nationalist elements in self-determination generate conflict 
between separatist and state governments. Where both doctrines may be 
applicable, they can function to undermine each other. The legitimacy of 
humanitarian intervention lies in minimizing its impact and maximiz-
ing the demonstration of its benefits. However, a successful secession 
creates permanent consequences, with the dismemberment of a state. 
Conversely, outside intervention may undermine the legitimacy of a na-
tionalist movement and raise concerns among states about their own se-
curity in relation to their minorities.

Nonetheless, humanitarian intervention and remedial secession have 
successfully supported each other. Bangladesh remains the most notable 
example and the only seceding entity to become a member of the United 
Nations. Kosovo is not a direct example of remedial secession, but of “re-
medial autonomy,” in which self-governing institutions were established 
to protect an oppressed minority group, but within formal respect for 
the territorial integrity of a state. The Rambouillet negotiations of Feb-
ruary 1999, the failure of which led to nato airstrikes, sought to (re-)
establish autonomy for Kosovo within Yugoslavia,92 and the mandate of 
the unmik administration established after nato’s intervention was 
also autonomy within Yugoslavia, pending agreement on a final status.93 
Nonetheless, this autonomy, in the context of the subsequent failure of 
parties to agree a final status for Kosovo, provided the institutional basis 
for secession in 2008. Presently Kosovo remains divisive: A third of un 
members recognize the state, but two-thirds do not and it is the subject 
of an advisory opinion by the International Court of Justice. The Russian 
intervention in South Ossetia, on the other hand, may be seen as reflect-
ing the view in Corfu Channel that a right of intervention may lend itself 
to abuse by powerful states. 
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abstract

It is generally accepted in international legal scholarship that the right of self-
determination is limited by the principle of territorial integrity of states. Yet the 
inverted reading of the elaboration of this principle in the Declaration on Principles 
of International Law suggests that a state may not avail itself of the principle of 
territorial integrity if it does not possess a government representing the whole 
people belonging to its territory. Such an interpretation has some notable support 
in judicial writings and even some limited support in jurisprudence. It is suggested 
that secession may be the last resort for ending oppression. This doctrine is often 
referred to as remedial secession. The article considers the theory and practice of 
remedial secession and points out that its theoretical foundations are rather weak. 
It concludes that secession is never an entitlement, not even in a situation of severe 
oppression. Yet it may well be that international recognition is more likely to be 
granted when oppressed peoples try to create their own state. Thus, although not 
an entitlement, remedial secession may be given effect through recognition. In the 
United Nations (un) Charter era, the secessions of Bangladesh and Kosovo and the 
dissolutions of the Soviet Union and Yugoslavia are sometimes invoked as situations 
upholding the remedial secession doctrine. The article analyses these situations and 
concludes that none of them proves that state practice accepts remedial secession as 
a legal entitlement. Therefore, the remedial secession doctrine not only has weak 
theoretical foundations, but also no support in state practice.				 
				  

Introduction

The operation of the right of self-determination is not limited to the proc-
ess of decolonization.1 Yet, the exercise of this right has different implica-
tions in colonial versus non-colonial situations. In the colonial context 
“the only territorial relationship to be altered was that with the metro-
politan power. Achieving independence … did not come at the expense 
of another sovereign state’s territory or that of an adjacent colony.”2 How-
ever, in non-colonial situations the right of self-determination collides 
with the principle of territorial integrity. Since self-determination is not 
an absolute right, the territorial integrity of states limits its scope of op-
eration.3 Therefore, outside of the process of decolonization, the exercise 
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38 of the right of self-determination does not usually result in the creation 
of a new state. 

In non-colonial situations, secession can only take place with the ap-
proval of the parent state. Such approval may be given by the constitution 
of the parent state, or in some other form, either prior to the declaration 
of independence or following an initial unilateral declaration.4 In either 
event, due to the requirement of parent-state approval, there cannot be 
said to be a right to secession as such under international law.5

Yet, the right of states to territorial integrity might not be absolute 
and unqualified. The development of international human rights law has 
in many respects limited the concept of state sovereignty. In particular, 
for our purposes here, the theory of so-called remedial secession sug-
gests that gross and systematic human rights violations can lead a state 
to lose a part of its territory if oppression is directed against a specific 
people.6

While the principle of territorial integrity limits the right of self-
determination, it is precisely the elaboration of this principle in the 
Declaration on Principles of International Law which gives rise to the 
remedial secession theory:

Nothing in the foregoing paragraphs [concerning the right of self-determination] 
shall be construed as authorizing or encouraging any action which would 
dismember or impair, totally or in part, the territorial integrity or political unity 
of sovereign and independent States conducting themselves in compliance with 
the principle of equal rights and self-determination of peoples as described above 
and thus possessed of a government representing the whole people belonging to 
the territory without distinction as to race, creed or colour.7

An inverted reading of this provision would suggest that a state which 
does not possess “a government representing the whole people belong-
ing to the territory without any distinction” is not entitled to invoke the 
principle of territorial integrity when limiting the right of self-determi-
nation. Still, it is questionable whether remedial secession has enough 
support in legal doctrine and state practice to be considered an actual 
entitlement under international law.

This article aims to clarify the theory and practice of remedial seces-
sion. It initially considers whether international law provides oppressed 
peoples with the right to secession without approval of the parent state. 
It then examines the practice of new state creation in a series of situa-
tions which are commonly cited as supportive of the remedial secession 
doctrine: the secession of East Pakistan, the dissolution of the Soviet 
Union, the dissolution of the Socialist Federal Republic of Yugoslavia 
(sfry), and the secession of Kosovo. The article is generally sceptical 



39about interpreting remedial secession as an entitlement, but nevertheless 
shows that the concept has some relevance in international law.

The Theory of Remedial Secession

Perhaps the most prominent judicial pronouncement which underpins 
the theory of remedial secession is that of the Supreme Court of Canada 
in the Quebec case. In its 1998 judgement, the Court affirmed that there 
exists no right to unilateral secession in international law. However, this 
statement was not unqualified:

The recognized sources of international law establish that the right to 
self-determination of a people is normally fulfilled through internal self-
determination—a people’s pursuit of its political, economic, social and cultural 
development within a framework of an existing state. A right to external self-
determination (which in this case potentially takes the form of the assertion of a 
right to unilateral secession) arises in only the most extreme of cases and, even 
then, under carefully defined circumstances.8

Reference to “the most extreme cases,” which may justify a unilateral se-
cession, is to be read against the background of the above-cited provision 
on self-determination and territorial integrity expressed in the Declara-
tion on Principles of International Law. This provision has been referred 
to as the “safeguard clause.” The Supreme Court of Canada seems to 
have upheld the inverted reading of the safeguard clause by arguing: 
“The other clear case where a right to external self-determination ac-
crues [apart from colonial situations] is where a people is subject to alien 
subjugation, domination or exploitation outside a colonial context.”9 The 
Court, however, held that these circumstances were not met in the case 
of Quebec,10 and the pronouncement remained an obiter dictum, i.e., a re-
mark by the Court which was not necessary for reaching the decision.

In the 1997 case of Loizidou v Turkey, before the European Court of 
Human Rights, Judges Wildhaber and Ryssdal argued: 

In recent years a consensus has seemed to emerge that peoples may also exercise 
a right to self-determination if their human rights are consistently and flagrantly 
violated or if they are without representation at all or are massively under-
represented in an undemocratic and discriminatory way. If this description is 
correct, then the right to self-determination is a tool which may be used to re-
establish international standards of human rights and democracy.11

The two concurring judges did not make a reference to secession. Yet 
this omission is not too significant. The right of self-determination is 
applicable to all peoples and there is no need for this to be specifically af-



40 firmed in a concurring opinion.12 Yet, the exercise of the right of self-de-
termination in the form of secession is another question and the context 
suggests that this is what Judges Wildhaber and Ryssdal had in mind. 
Their concurring opinion obviously adopts the remedial secession argu-
ment and accepts the possibility of secession in situations where peoples 
are oppressed by and/or not adequately represented within the political 
structures of their parent states. 

The support for remedial secession in jurisprudence is therefore lim-
ited to an obiter dictum and to a concurring opinion of two judges; no 
judicial body has accepted secession as an entitlement in any particular 
case. The concept nevertheless has some support among writers.13 The 
main argument of the academic proponents is well-captured by Allen 
Buchanan: 

If the state persists in serious injustices toward a group, and the group’s forming 
its own independent political unit is a remedy of last resort for these injustices, 
then the group ought to be acknowledged by the international community to 
have the claim-right to repudiate the authority of the state and to attempt to 
establish its own independent political unit.14

The academic proponents of remedial secession thus tend to see seces-
sion as a “qualified right” which is triggered by oppression.15 At the same 
time, it is viewed as an exceptional, last-resort solution.16 

However, as James Summers points out, most writers express their 
support for remedial secession rather cautiously by claiming that such a 
right “perhaps” or “possibly” exists, or by giving a circular reference to 
“a number of commentators,” without taking a firm stance on whether 
this right exists or not.17 Malcolm Shaw further argues that a theory 
based on an inverted reading of the safeguard clause is problematic:

Such a major change in legal principle cannot be introduced by way of an 
ambiguous subordinate clause, especially when the principle of territorial integrity 
has always been accepted and proclaimed as a core principle of international law, 
and is indeed placed before the qualifying clause in the provision in question.18 

The relevant judicial decisions and academic writings do not, therefore, 
provide sufficient evidence to suggest that in international legal doctrine, 
remedial secession is a universally-accepted entitlement of oppressed 
peoples. But, as will be discussed next, the idea underlying remedial 
secession—the last resort for ending the oppression of a certain people—
can still influence the recognition policies of states. 
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The absence of a right to unilateral secession does not imply that such 
an act is illegal. Indeed, “secession is neither legal nor illegal in interna-
tional law, but a legally neutral act the consequences of which are regu-
lated internationally.”19 In the era of the un Charter, it is very unlikely 
that an attempt at unilateral secession would result in the creation of a 
new state, but such an outcome is not excluded. In the Quebec case, the 
Supreme Court of Canada held that: 

The ultimate success of … a [unilateral] secession would be dependent on 
recognition by the international community, which is likely to consider the 
legality and legitimacy of secession having regard to, amongst other facts, the 
conduct of Quebec and Canada, in determining whether to grant or withhold 
recognition.20

This position of the Court suggests that (1) the success of a unilateral 
secession depends on international recognition; and (2) the conduct of 
the parent state toward the independence-seeking entity will be taken as 
a major consideration when states decide on granting recognition. The 
judgement therefore implies that remedial secession could be given effect 
through recognition—indeed, it falls close to Shaw’s argument that “rec-
ognition may be more forthcoming where the secession has occurred as 
a consequence of violations of human rights.”21 

Any argument suggesting that recognition could create states needs 
to be taken with caution, as it could be problematic in light of the gen-
eral perception in contemporary international law that recognition is a 
declaratory and not a constitutive act. This is indeed true in situations 
where the emergence of a new state is not disputable—when statehood 
criteria are met and there is no claim to territorial integrity by a parent 
state. Yet, in cases concerning the recognition of an entity with ambigu-
ous legal status, recognition itself can “have the effect of providing cru-
cial evidence of an entity’s status.”22 Furthermore, where recognition is 
granted almost universally to such an entity, it is difficult to separate 
collective recognition from collective state creation.23 For these reasons 
it is possible to accept that remedial-secession claims could be realized 
through recognition. 

But there is an important limitation on giving effect to remedial 
secession via recognition. While, in a situation of oppression, states 
might be able to grant recognition to a secession-seeking entity with-
out offending the territorial integrity of its parent state,24 there are no 
circumstances that create an international legal obligation to grant such 



42 recognition.25 The actual position of remedial secession in international 
law may therefore be as follows: that, as a consequence of oppression, 
the parent state’s right to territorial integrity becomes weaker; foreign 
states might then decide not to observe this right of the parent state and 
to recognize the secession-seeking entity; however, remedial secession 
is not an entitlement of oppressed peoples and oppression creates no 
obligation for foreign states to grant recognition. It now needs to be con-
sidered whether remedial secession has been given any prominence in 
state practice.

Remedial Secession in State Practice

In the un Charter era, non-colonial state creations have been predomi-
nantly consensual, with the emergence of the new states not constrained 
by claims of territorial integrity by parent states.26 However, there are also 
examples of state creations in this period that might potentially be said to 
correspond to the logic of remedial secession, including the creation of 
Bangladesh,27 the dissolutions of the sfry and of the Soviet Union,28 and 
the secession of Kosovo.29 This section will consider whether the theory 
of remedial secession is also reflected in state practice. 

East Pakistan (Bangladesh)

In 1947, Pakistan was created from the provinces of British India and 
Indian states in which the majority of the population was Muslim.30 Its 
territory was geographically divided into two parts, separated by around 
one thousand miles of Indian territory. In East Pakistan, most of the 
population spoke Bengali, a language not spoken in West Pakistan—
“[t]he only aspect of social life which the two populations shared was 
that of Islam.”31 East Pakistan “suffered relatively severe and systematic 
discrimination from the central government based in Islamabad.”32

At general Pakistani elections in December 1970, the Awami League, 
an autonomy-seeking East Pakistani party, won 167 out of the 169 seats 
allocated to the eastern part of the state in the Pakistani Parliament. This 
result meant a solid majority in the 313-seat Pakistani legislature. In re-
sponse to the dominance of the Awami League, the central government 
suspended the Parliament and introduced a period of martial rule in East 
Pakistan, “which involved acts of repression and even possibly genocide 
and caused some ten million Bengalis to seek refuge in India.”33

On April 17, 1971, the Awami League proclaimed the independence 
of East Pakistan. At that time, East Pakistani combatants were already 



43in armed conflict with Pakistani forces.34 On December 3, 1971, India 
intervened in support of East Pakistan, fighting Pakistani armed forces 
on both eastern and western sides. On December 6, India recognized the 
independence of the eastern territory of Bangladesh. On December 17, 
Pakistani forces surrendered and India declared ceasefire in the west. 
In the east, with help from Indian forces, the Awami League exercised 
substantial control over the territory. Within weeks, Bangladesh was ex-
plicitly recognized by twenty-eight states. Recognition by Pakistan was 
granted on February 22, 1974.35 

While the case of Bangladesh could serve as a precedent which sup-
ports the view that remedial secession is a legal entitlement of oppressed 
peoples, a different interpretation is also plausible. It may well be that 
“the withdrawal of the Pakistan[i] Army after the ceasefire … merely 
produced a fait accompli, which in the circumstances other States had no 
alternative but to accept.”36 The creation of Bangladesh would, therefore, 
not be a clear precedent in support of the remedial secession theory. In-
deed, Bangladesh became universally recognized only after Pakistan had 
given consent to its independence. This suggests that the international 
community did not see secession as an entitlement.

The Soviet Union

Regarding the dissolution of the Soviet Union, two separate occurrences 
must be examined: the first is the regaining of independence by Estonia, 
Latvia, and Lithuania; the second is the establishment of the Common-
wealth of Independent States (cis).  

In the interwar period, Estonia, Latvia, and Lithuania were inde-
pendent states and members of the League of Nations.37 As a consequence 
of the Molotov-Ribbentrop Pact, signed in 1939, the three Baltic States 
came to be annexed by the Soviet Union in 1940. While “[t]he interna-
tional community almost uniformly refused to grant de jure recognition 
to the 1940 Soviet annexation of the Baltic States,”38 it was accepted that 
they were de facto constitutive republics of the Soviet Union.39

On March 11, 1990, Lithuania declared independence. Estonia’s dec-
laration of independence followed on August 20, 1991, and Latvia’s a day 
later. Subsequently, on September 6, 1991, the Soviet Union formally 
recognized the three Baltic States.40 Thus, the consent of the parent state 
was given for the creation of the three independent states.

Some other states granted recognition to the Baltic States prior to 
their recognition by the Soviet Union. Notably, the member states of 
the European Community (ec) recognized the independence of Esto-



44 nia, Latvia, and Lithuania on August 27, 1991.41 However, due to differ-
ent interpretations of the legal status of these states, it remains arguable 
whether their independence from the Soviet Union was a case of their 
pre-Second World War status being restored, or if they were to be re-
garded as new state creations. While many states accept the continuity 
of the Baltic States with their international personalities in the interwar 
period, such acceptance is not universal.42 As Colin Warbrick concludes, 
“[f]rom a purely legal point of view, the outcome [on this question] will 
depend to an extent on what view is taken of the legality of the [Molotov–
Ribbentrop Pact] and the subsequent incorporation of the territories into 
the ussr.”43 

Estonia, Latvia, and Lithuania were admitted to the United Nations 
on September 17, 1991.44 It remains significant that “[t]he Security Coun-
cil did not consider the applications for recognition made by the Bal-
tic States until September 12, 1991, six days after the Soviet Union had 
agreed to recognize them.”45 According to James Crawford, this implies 
that “the position of the Soviet authorities was treated as highly signifi-
cant even in a case of suppressed independence.”46 It must also be noted 
that Lithuania declared independence more than seventeen months 
before the ec extended recognition, and moreover held a referendum 
six months before recognition. Lithuania may thus be an example of a 
state creation where a unilateral declaration of independence was sub-
sequently acknowledged by the parent state. On the other hand, Estonia 
and Latvia declared independence after a period of negotiations with 
Soviet authorities and in a more favourable political situation.47 Estonia 
and Latvia, unlike Lithuania, were recognized as states and received ap-
proval from the parent state virtually immediately after the declaration 
of independence.

 Given the suppression of independence, it might be possible to 
argue that the Baltic States (re-)gained their independence based on 
the remedial secession doctrine.48 When they were admitted to the 
un, “[i]ndividual Member States [of the un] emphasized that, since the 
independence of the Baltic States had been unlawfully suppressed, they 
had the right of self-determination.”49 Yet, as pointed out above, the right 
of self-determination does not mean a “right to unilateral secession,” and 
even in the example of the Baltic States, the applicability of the right of 
self-determination did not automatically result in secession.50 In the end, 
the secession of all three Baltic States was consensual.

After the Baltic States became independent, the Soviet Union con-
tinued to exist as a federation of twelve republics. However, on Decem-
ber 8, 1991, the presidents of Belarus, Russia, and Ukraine signed the 
Agreement on the Establishment of the Commonwealth of Independent 



45States (cis),51 which contains the following statement: “We, the Republic 
of Belarus, the Russian Federation … and Ukraine, as founder states 
of the Union of Soviet Socialist Republics and signatories of the Union 
Agreement of 1922 … hereby declare that the Union of Soviet Socialist 
Republics as a subject of international law and a geopolitical reality no 
longer exists.”52

On December 21, 1991, a protocol to the Minsk Agreement was 
adopted by the remaining Soviet Republics—with the exception of 
Georgia—which extended the cis to these territories.53 On the same day, 
eleven Soviet Republics, again in the absence of Georgia, adopted the 
Alma Ata Declaration which declared: “With the establishment of the 
Commonwealth of Independent States, the Union of Soviet Socialist Re-
publics ceases to exist.”54

Although the political situation in the Soviet Union in 1991 was rath-
er complicated, from a legal perspective the dissolution of the Union was 
a consensual act supported by all republics, including Russia. In light of 
the Minsk Agreement and its attendant protocol, the dissolution of the 
Soviet Union cannot be a matter of remedial secession. Indeed, there was 
no secession in question.55

The Socialist Federal Republic of Yugoslavia

On June 25, 1991, Slovenia and Croatia declared independence. Both 
republics advanced remedial secession arguments. Slovenia’s reference 
to this doctrine, however, only appears in the preamble to the Founda-
tional Constitutional Instrument on Sovereignty and Independence of 
the Republic of Slovenia. A section of the preamble states: “[T]he sfry 
does not function as a state governed by the rule of law and allows grave 
violations of human rights, rights of peoples, as well as rights of repub-
lics and autonomous provinces.”56

This preambulary proclamation suggests that Slovenia only made a 
political assertion to remedial secession, and did not claim to have any 
legal rights under this doctrine. On the other hand, Croatia’s claim to 
remedial secession had a much more prominent legal quality. When de-
claring independence, Croatia referred to Article 140 of its constitution,57 
which provides: 

The Republic of Croatia shall remain a constitutive part of the SFRY until a new 
agreement of the Yugoslav republics is achieved or until the Assembly of the 
Republic of Croatia decides otherwise. Shall an act or procedure of a federal body 
or of a body of another republic or province member of the federation constitute 
a violation of territorial integrity of the Republic of Croatia, or shall she be brought 
into an unequal position in the federation, or shall her interests be threatened, the 



46 organs of the Republic shall, stemming from the right of self-determination and 
the sovereignty of the Republic of Croatia, affirmed by this Constitution, deliver 
necessary decisions, regarding the protection of sovereignty and interests of the 
Republic of Croatia.58

Importantly, Article 140 did not declare that Croatia had a “right to 
secession” by virtue of the right of self-determination alone. Its claim to 
independence was qualified by a reference to “unequal position in the 
federation.” Croatia thus notably adopted the language of remedial seces-
sion. Yet it is questionable whether this argument was really accepted by 
the international community.

After Slovenia and Croatia declared independence, the crisis in the 
sfry escalated.59 The ec tried to find a peaceful solution. As part of this 
involvement, on August 27, 1991, the ec and its member states founded 
the Conference on Yugoslavia, under whose auspices the Arbitration 
Commission, widely known as the Badinter Commission, was estab-
lished.60 The mandate of the Commission and the scope of its decisions 
were not clearly defined.61 In the end, “[m]inority rights, use of force, 
border changes, the rule of law, state succession, and recognition all 
eventually fell within the Commission’s brief.”62 

Subsequently, at the Council of Ministers meeting on December 16, 
1991, the ec adopted two documents in which it expressed its recog-
nition policy with regard to the new states emerging in the territories 
of the sfry and of the Soviet Union, respectively:63 the ec Guidelines 
and the ec Declaration.64 These documents were part of broader ec in-
volvement in the processes of dealing with the disintegration of the two 
federations—efforts that were for a great part motivated by the desire to 
stop ongoing conflicts and to prevent future armed conflict in the respec-
tive territories.65 The two documents expressed requirements for recog-
nition of the newly emerged states; the ec Declaration also established 
a mechanism for recognition of new states emerging on the territory of 
the sfry. Under this mechanism, Yugoslav republics wishing to become 
states were required to submit an application for recognition. This ap-
plication was then referred to the Badinter Commission, which advised 
ec member states on matters of recognition.66 Although the opinions of 
the Badinter Commission were not legally binding, they were generally 
followed by the entire international community.67 

In its Opinion 1, the Badinter Commission expressed the view 
“that the Socialist Federal Republic of Yugoslavia is in the process of 
dissolution.”68 The Commission based its reasoning on the following set 
of arguments: four out of six republics of the sfry (Slovenia, Croatia, 
Bosnia-Herzegovina, and Macedonia) had declared independence;69 and 



47the “composition and workings of the essential organs of the Federation 
… no longer [met] the criteria of participation and representatives inher-
ent in a federal state.”70 

This reasoning implies that the sfry was no longer representative of 
its peoples; therefore, Opinion 1 may suggest that the Badinter Commis-
sion had adopted the remedial secession doctrine. However, the Com-
mission expressly held that the sfry was in the process of dissolution, 
and consequently, there were no cases of unilateral secession.71 If there is 
no secession, there can be no remedial secession. 

This view can certainly be criticized, since the dissolution, unlike in 
the situations of the Soviet Union or Czechoslovakia, was not consensual, 
but was rather a result of a series of attempts at unilateral secession. John 
Dugard and David Raič therefore argue that the example of the sfry 
suggests that “secession and dissolution are not mutually exclusive.”72 Yet 
it is significant that no state recognized any of the independence-seeking 
Yugoslav republics before the Badinter Commission held that the sfry 
was in the process of dissolution. As individual attempts at unilateral 
secession were not recognized, Croatia’s claim to remedial secession was 
not explicitly accepted by the international community.73 

The view that the situation in the sfry ultimately led to dissolution 
(albeit as a result of a chain of attempts at secession) was subsequently 
affirmed by state practice and the practice of un organs when dealing 
with the question of the continuity of the international personality of 
the sfry.74 From the legal point of view, it was universally accepted that 
developments in the sfry resulted in the dissolution of the federation. 
Such a perception removed the possibility of a claim to territorial integ-
rity: The sfry could not make such a claim because it no longer existed, 
while the Federal Republic of Yugoslavia (fry) could not make such a 
claim because it was itself a new state creation, limited to the territories 
of Serbia and Montenegro. New states emerged in the absence of relevant 
competing claims to territorial integrity; they were not a result of an un-
equivocal international acceptance of the remedial secession argument.

Kosovo

In the 1974 constitution of the sfry, Kosovo had the status of an au-
tonomous province within the framework of the Republic of Serbia. 
This autonomous status was reflected in the existence of Kosovo’s self-
governing organs.75 In 1989, the autonomous status was suspended by 
extra-constitutional means.76 In response, Kosovo Albanians requested 
the creation of the Republic of Kosovo within the sfry, but the dissolu-



48 tion of the sfry resulted in demands by ethnic Albanians for Kosovo to 
become an independent state.77 In 1991, Albanian political authorities in 
Kosovo even organized an unofficial referendum, at which independ-
ence was supported by an overwhelming majority of Kosovo Albanians. 
Subsequently, on September 22, 1991, the unofficial assembly of Kosovo 
Albanians declared independence of the Republic of Kosovo.78 However, 
this declaration was ignored by the Badinter Commission and recogni-
tion was granted only by Albania.79 The conflict escalated, as did dis-
crimination against Kosovo Albanians. Writing in 1998, Noel Malcolm 
observed: 

Every aspect of life in Kosovo has been affected. Using a combination of 
emergency measures, administrative fiats and laws authorizing the dismissal of 
anyone who had taken part in a one-day protest strike, the Serb authorities 
have sacked the overwhelming majority of those Albanians who had any form 
of state employment in 1990. Most Albanian doctors and health workers were 
also dismissed from the hospitals; deaths from diseases such as measles and 
polio have increased, with the decline in the number of Albanians receiving 
vaccinations. Approximately 6,000 school-teachers were sacked in 1990 for 
having taken part in protests, and the rest were dismissed when they refused 
to comply with a new Serbian curriculum which largely eliminated teaching of 
Albanian literature and history.80 

Subsequent developments in Kosovo have been thoroughly examined 
elsewhere.81 For the purposes of this article, it is important to stress that 
the grave humanitarian situation and gross violations of human rights 
led to military action by nato (which is incompatible with the un Char-
ter) and to the establishment of an international territorial administra-
tion by Security Council Resolution 1244, adopted under Chapter vii of 
the un Charter.82

The preamble to Resolution 1244 reaffirms “the commitment of all 
Member States to the sovereignty and territorial integrity of the Fed-
eral Republic of Yugoslavia and other states of the region.”83 However, 
the Resolution’s operative paragraphs effectively created a situation in 
which the fry exercised no sovereign powers in Kosovo. Indeed, the fi-
nal legislative, executive, and judicial authority in Kosovo is vested in the 
United Nations Interim Administration Mission in Kosovo (unmik).84 

Kosovo’s self-governing organs were created under the auspices of the 
international territorial administration, but no sovereign powers were 
transferred back to Serbia.85

When Kosovo declared independence on February 17, 2008,86 the 
Declaration on Independence made reference to “years of strife and vio-
lence in Kosovo, that disturbed the conscience of all civilised people,”87 

and expressed its gratitude that “in 1999 the world intervened, thereby 



49removing Belgrade’s governance over Kosovo and placing Kosovo under 
United Nations interim administration.”88 It declared Kosovo to be “a 
democratic, secular and multi-ethnic republic, guided by the principles 
of non-discrimination and equal protection under the law,”89 welcomed 
“the international community’s continued support of … democratic de-
velopment through international presences established in Kosovo,”90 and 
stated that “independence brings to an end the process of Yugoslavia’s 
violent dissolution.”91 

These proclamations in the Declaration of Independence may 
come close to remedial secession arguments. However, it is question-
able whether the remedial secession explanation is plausible even here. 
Indeed, if remedial secession is understood as the last resort for ending 
oppression, this argument could only have been accepted if Kosovo had 
declared independence in 1999. It is difficult to see how secession in 
2008 ended any oppression. At the time of the Declaration, Kosovo had 
been governed independently of Serbia for almost nine years.

The real difficulty with Kosovo was expressed by Martti Ahtisaari, 
the Special Envoy of the un Secretary General, who wrote in his re-
port:

For the past eight years, Kosovo and Serbia have been governed in complete 
separation. The establishment of the United Nations Mission in Kosovo (UNMIK) 
pursuant to resolution 1244 (1999), and its assumption of all legislative, executive 
and judicial authority throughout Kosovo, has created a situation in which Serbia 
has not exercised any governing authority over Kosovo. This is a reality one 
cannot deny; it is irreversible. A return of Serbian rule over Kosovo would not 
be acceptable to the overwhelming majority of the people of Kosovo. Belgrade 
could not regain its authority without provoking violent opposition. Autonomy 
of Kosovo within the borders of Serbia—however notional such autonomy may 
be—is simply not tenable.92 

It is not the purpose of this article to determine whether the irrevers-
ible reality caused by Resolution 1244 can justify Kosovo’s secession. 
However, the Ahtisaari Report suggests that the reasoning behind the 
declaration of independence was not grounded in the remedial seces-
sion theory. Nevertheless, as of January 13, 2010, Kosovo has been 
recognized by sixty-five states.93 In their recognition texts, many states 
recalled the oppression from before the adoption of Resolution 1244. 
Yet, these references were not made in the context of the remedial se-
cession doctrine. Instead, some states invoked the sui generis character 
of the Kosovo situation, which was determined by the situation created 
by Resolution 1244.94 References to prior developments were made in 
order to clarify the origins of the invoked special circumstances. Reme-
dial secession was, however, referred to in some of the pleadings before 



50 the International Court of Justice (icj) in the Kosovo Advisory Opinion.95 

It remains to be seen whether, and to what extent, the icj is willing to 
accept these arguments.

Overall, the practice of non-colonial state creation shows that there 
is no clear support for remedial secession in state practice. The secession 
of East Pakistan may well have ended oppression, but the remedial seces-
sion argument was not universally accepted. Similarly, while some states 
may have decided to recognize Kosovo because they saw no alternative 
to Kosovo’s independence, this is not enough to make a plausible argu-
ment in favour of remedial secession. Kosovo’s declaration of independ-
ence in 2008 was not the last resort for ending oppression. The cases 
of the Soviet Union and of the sfry provide examples of dissolutions. 
Although the dissolution of the sfry started as a chain of secessions, it 
was universally accepted that the international personality of the sfry 
was extinguished. In such circumstances, new states emerge in the ab-
sence of a claim to territorial integrity by a parent state. Ultimately, the 
mode of state creation in this case was not secession, and where there is 
no secession there can be no remedial secession. This also applies to the 
dissolution of the Soviet Union, which was consensual.

Conclusion

Remedial secession, interpreted as the last resort of subjugated peoples 
for ending oppression, has received some support among writers. How-
ever, the foundations of the doctrine remain controversial both in theory 
and in practice. Theoretically, it is questionable whether remedial seces-
sion can be founded on the inverted reading of the provision on territo-
rial integrity within the Declaration on Principles of International Law. 
It would appear that “[s]uch a major change in legal principle [concern-
ing the territorial integrity of states] cannot be introduced by way of an 
ambiguous subordinate clause.”96 The doctrine has been given some at-
tention in judicial decisions. Yet, no international judicial body has ever 
upheld the remedial secession argument in relation to a specific attempt 
at unilateral secession. Remedial secession was, at best, mentioned as an 
obiter dictum and, even then, not unequivocally as an entitlement. 

The idea of remedial secession nevertheless has some merit, not least 
if it can be given effect through international recognition. Although rec-
ognition in contemporary international law is deemed to be a declara-
tory act, universal collective recognition can have the effect of collective 
state creation. It may be that, where oppressed peoples seek secession, 
the international community will be more willing to ignore the territo-



51rial integrity of the parent state and grant recognition to the secession-
seeking entity. 

Although the explanation that remedial secession could be given ef-
fect through the act of recognition may be able to clarify the theoreti-
cal status of remedial secession in international law, there is a marked 
absence of state practice. This article shows that no single instance of 
non-colonial new state creation in the un Charter era serves as a clear 
example of remedial secession. The international community of states 
has never accepted either the right of oppressed peoples to secession or 
the duty to grant recognition when oppressed peoples are trying to cre-
ate their own state.  
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abstract

There is no denying the legal status of self-determination, yet the international 
community lacks structures to deal with these claims, and has only rarely 
intervened to assist peoples in their realisation. Thus, with important exceptions 
such as Canada in the case of Quebec, most national governments simply attempt 
to repress secessionist movements, often by force. This situation leaves peoples with 
only one realistic option: violence. This article focuses on external claims for self-
determination (namely, claims for independent statehood) and argues that contrary 
to popular belief an Advisory Opinion provided by the International Court of 
Justice (icj) can make a contribution, specifically in the formation of preconditions 
that can enable a finding of whether a claim for self-determination is legitimate, 
and thus enable a peaceful resolution of these matters. Some may doubt whether 
states, especially those with potential self-determination claims, would accept the 
use of preconditions or the involvement of the icj. Accordingly, this paper begins 
by outlining why states could be persuaded to accept the involvement of the icj 
and will then examine the following preconditions: (1) that the claimants respect 
international law; (2) that the claimants accept the inviolability of international 
borders; (3) that the free will of the people be examined through a supervised 
plebiscite; (4) that the people have been denied a democratic government; (5) that 
the people claiming self-determination are subject to foreign or alien subjugation; 
and (6) that they are capable of forming a state as defined in international law. 
Choosing such preconditions, and arguing that the icj does have a role in resolving 
claims to self-determination, reinforces the argument that self-determination is 
a norm of international law, and that the rule of law plays an important role in 
international relations.							     

The phrase [self-determination] is simply loaded with dynamite. It will raise 
hopes which can never be realized. It will, I fear, cost thousands of lives. In 
the end it is bound to be discredited, to be called the dream of an idealist who 
failed to realize its danger until too late to check those who attempt to oust 
the principle in force. What a calamity that the phrase was ever uttered. What 
misery it will cause!1

Andrew Coleman, “Determining the Legitimacy of Claims for Self- 
Determination: A Role for the International Court of Justice and the Use 
of Preconditions,” St Antony’s International Review 6, no. 1 (2010): 57–78.



58 Introduction

Robert Lansing’s oft-quoted denunciation of self-determination provides 
a chilling warning about the dangers of the unrealistic expectations as-
sociated with the idea of self-determination as an unqualified right.2 It 
is often mooted that if self-determination really were unqualified, the 
floodgates would open and the international community would come to 
be comprised of literally thousands of micro-states.3 In addition, claims 
for self-determination stand in tension with other norms of international 
law—that of territorial integrity and that of non-intervention.

However, there is no denying the legal status of self-determination.4 
Many states, like India, have benefited from the principle of self-deter-
mination as a result of decolonization after World War ii.5 However, the 
international community lacks structures to deal with self-determination 
claims, and has only rarely intervened to assist peoples in the realisation 
of these claims. Thus, the vast majority of contemporary self-determina-
tion claims are left to the protagonists to resolve. Indeed, with important 
exceptions, such as Canada in the case of Quebec, most national govern-
ments simply attempt to repress secessionist movements, often by force. 
This situation leaves peoples with only one realistic option: violence.6 
Some commentators have even described the international system as a 
“war system,” in which warfare is the accepted manner by which states 
are “born.”7 How should the international community respond to self-
determination claims? Given the often violent consequences of these 
claims, and in order to prevent their escalation into threats to interna-
tional peace and security, there is a necessity that “something else” re-
places power as a means of resolving self-determination claims.8

This paper argues that one way of dealing with claims for self-de-
termination is to use preconditions set by a legal tribunal such as the 
International Court of Justice (icj) as a means of determining whether a 
claim is legitimate. Despite some criticism of preconditions, which effec-
tively turn self-determination into a remedial right,9 they have been used 
in a series of instances—in the attempt by the United Nations (un) to 
resolve the Israeli-Palestinian Conflict, in the independence claim of Ko-
sovo, and by the Badinter Commission in its establishment of guidelines 
for the European Commission.10 However, some may doubt whether 
states, especially those with potential self-determination claims, would 
accept the use of preconditions or the involvement of the icj. Accord-
ingly, this paper begins by outlining why states could be persuaded to 
accept the involvement of the icj in the resolution of self-determination 
claims. It then examines whether the following preconditions could be 



59used to determine the legitimacy of contemporary and future claims of 
self-determination: (1) that the claimants respect international law; (2) 
that the claimants accept the inviolability of international borders; (3) 
that the free will of the people be examined through a supervised plebi-
scite; (4) that the people have been denied a democratic government; (5) 
that the people claiming self-determination are subject to foreign or alien 
subjugation; and (6) that they are capable of forming a state as defined 
in international law. 

These preconditions have been chosen because some have been used 
previously, and appear to satisfy a consensus amongst commentators. 
They could also form the basis of a universal set of preconditions that 
could be used in determining the validity of all claims for self-determi-
nation. However, as explained below, not all of these—in particular (2) 
and (4)—are suitable as preconditions.

Persuading States 

At first glance it would appear there might be little benefit to states in ac-
cepting third-party adjudication of self-determination claims, given that 
they potentially face losses of territory or prestige should claims be suc-
cessful. However, I believe states could be persuaded to accept external 
judgements, for the following reasons. First, states may want to avoid 
the prospect of incurring the high costs, in both money and lives, as-
sociated with the pursuit of non-adjudicated solutions; research suggests 
that once a claim for self-determination becomes violent, the conflict 
can be expected to last on average fourteen years, and sometimes even 
twenty-five.11 East Timor’s “successful” claim took twenty-four years and 
cost an estimated one hundred thousand East Timorese lives.12 Conflicts 
stemming from self-determination claims also impose a terrible financial 
burden on the state involved. These financial effects do not end with the 
conflict, but continue as the state seeks to recover.13 

Second, self-determination conflicts almost invariably have signifi-
cant “overspill” effects beyond national borders.14 For instance, many 
problems are caused by refugees fleeing conflicts,15 which may prompt 
the receiving states to intervene in the affairs of the source state, as in the 
1994 us intervention in Haiti, or even to go to war—one of the reasons 
given by the Arab states for their attack on Israel in the Arab-Israeli War 
of 1948 was the plight of Palestinian refugees.16 States may also intervene 
to prevent human rights abuses, as in India’s unilateral intervention of 
1971 to help the Bengali people of East Pakistan, and in nato’s 1999 
intervention in Kosovo to protect the Kosovar Albanians from Serbian 



60 aggression, or indeed to placate groups within their own population 
who share the same ethnicity as one of the actors. For example, India’s 
intervention in the Tamil conflict in Sri Lanka was motivated in part 
by internecine fighting between factions of India’s Tamils in its Tamil 
Nadu province, caused by the conflict in Sri Lanka.17 When states act 
unilaterally on the basis of self-interest, they interfere, seeking to obtain 
some military or political advantage over their neighbour. This increases 
the probability of violence occurring or intensifying.18 Ethiopia provides 
one of many examples. The country supported and provided sanctuary 
to Anya Nya guerrillas fighting in Sudan in 1965, which was a reprisal 
for Sudanese support for Eritrean guerrillas fighting the Ethiopian gov-
ernment.19

Powerful states like China or Russia may not be significantly threat-
ened by the potential for interference by neighbouring states.20 However, 
for smaller, less powerful states, like Georgia, or many African states, 
such actions might pose a serious threat to their future well-being, if not 
their very existence. As a consequence, less powerful states in particular 
seem to have a strong incentive to find a lasting peaceful solution to self-
determination claims, with minimal risk of overspill. Ted Robert Gurr’s 
“Minorities at Risk” project indicated that without intervention by the 
international community, claims for self-determination were less likely 
to be resolved peacefully.21 The compelling nature of the anti-“overspill” 
argument in favour of accepting external assistance through the use of 
the icj and the un can be strongly felt by considering the example of Eri-
trea, where successful international intervention came only after thirty 
years of conflict and misery.22 Eritrea achieved its independence from 
Ethiopia after an April 1993 referendum, with a 99.8 per cent vote in 
favour of independence.23 Was it really necessary for such bloodshed to 
occur when ultimately the matter was resolved through a referendum? 
Moreover, would there have been an end to hostilities without interven-
tion? 

If it is accepted that self-determination claims are more likely to be 
resolved peacefully following intervention by the international commu-
nity, a new set of questions is formed: What format should intervention 
take? And who should intervene? The advantages of intervention in the 
form of preconditions are discussed elsewhere,24 but it is important to be 
reminded that their use promises to benefit states because they enable 
“illegitimate” or spurious claims to be rejected by an independent body. 
We should now ask why this body should be the icj rather than, for 
instance, an organ of the un.

For centuries, states have recognised the benefit of using independent 
legal tribunals to resolve international disputes.25 Many states expressed 
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regarding Kosovo’s unilateral declaration of independence, which is cur-
rently before the icj.26 The icj, therefore, with its well-established his-
tory of resolving border disputes27 and other highly political matters,28 
is not influenced by the factors that dominate, and often paralyse, the 
political organs of the un.29 This paralysis is especially evident in the 
Security Council, which has the additional complication of veto power 
for permanent members.

The icj is also impartial. Some may question the extent of the 
Court’s impartiality since judges will be appearing in matters that in-
volve their own national government, and second, because states are 
entitled to appoint an ad hoc judge if none of the existing judges are 
one of their citizens. Many commentators have measured the voting pat-
terns of judges of the icj in order to test the impartiality of the Court: 
none found any patterns of bias. The conclusion that commentators have 
drawn from such quantitative research is that it is more likely that judges 
are influenced by cultural values and other subtle influences that their 
legal training and experience have given them, rather than actually be-
ing guilty of voting in the national interest.30 Impartiality is an important 
advantage over political institutions like the General Assembly, where 
political, strategic, and economic influences are crucial in determining 
the outcome of disputes. National governments have consistently used 
claims for self-determination as a political tool as they seek to obtain 
a real or even perceived strategic advantage.31 For instance, the Soviet 
Union championed the causes of African and Asian peoples in Western 
colonies, and during the Nigerian Civil War of 1967–70, Côte d‘Ivoire 
actively supported the Biafran people’s attempt to secede.32 The icj, un-
encumbered by such considerations,33 can focus on the application of 
justice and fairness—perceptions of which may be essential to encourage 
actors to accept the outcome of a dispute, and, for that matter, to ensure 
long-term peace and security.34

States value such impartiality highly. For example, the 1962 Punta 
del Este meeting of the Organization of American States (oas) saw the 
adoption of many anti-Cuban resolutions. This led the Cuban representa-
tive to the Security Council to ask the Council to request an Advisory 
Opinion from the icj. The Soviet Union supported Cuba’s recommenda-
tion because its representatives believed the Court was the most compe-
tent un body and the only one that could provide a fast and impartial 
consideration of the legal matters that the resolutions raised.35 Finally, 
states also value legitimacy, as evidenced by the desire of the interna-
tional community to use international legal norms to justify the denial of 
statehood.36 In the words of Franck, there is “power in legitimacy.”37 



62 The icj is well placed to adjudicate on these issues since self-determi-
nation is a norm of international law. In fact, many commentators con-
sider self-determination to hold jus cogens status.38 Furthermore, claims 
for self-determination involve other fundamental international legal con-
cepts such as territorial integrity39 and uti possidetis, discussed below.40 

When a people claim self-determination they are seeking to change their 
legal status, as it were, from that of being part of a state to taking on 
statehood itself.41 Many commentators certainly regard the determina-
tion of the latter status as a legal question.42 As the principal judicial 
organ of the un, the icj is the most desirable entity to resolve such ques-
tions, including any potential conflicts between norms of international 
law.43 The icj would be better placed to consider and apply preconditions 
to self-determination claims than a political body such as the Security 
Council. We must now ask what preconditions should be used.

Suggested Preconditions

Various potential preconditions have been suggested by commentators, 
courts, ad hoc commissions, and international organisations.44 Some 
of these, such as calls for un monitored plebiscites, are already used 
regularly. Others reflect the requirements of individual situations. For 
example, Macedonia had a unique precondition: that it did not indulge 
in “hostile propaganda” that might encourage secession by the Greek 
province of the same name.45

In this section the following preconditions will be examined: (1) 
that the claimants respect international law; (2) that they respect the 
inviolability of international borders; (3) that there is a un monitored 
plebiscite; (4) that democratic government is denied; (5) that the people 
claiming self-determination are subject to foreign subjugation; and (6) 
that the people are capable of forming a state as defined in international 
law. 

Respecting the Norms of International Law

This first suggested precondition is similar to ones used in previous con-
crete cases of self-determination. It was a precondition for the new state 
of Slovenia in 1992, for instance, that it protect its Hungarian and Italian 
minorities.46 However, my suggestion has a broader application. A peo-
ple’s action must be consistent with the norms of international law and 
with the un Charter,47 and their pursuit of a claim for self-determination 
must comply with the norms that regulate both armed conflict and inter-



63national humanitarian law.48 Thus, this precondition would also include 
protection of human rights or an end to hostilities.49

The suggestion of this precondition is justified by the acknowledg-
ment that a legal right is always coupled with an appropriate legal re-
sponsibility, and by the belief that interaction of all members (including 
peoples50) of the international community is subject to the norms of in-
ternational law. This claim stands counter to the criticism made by some 
commentators that, unlike states or individuals, peoples can act with 
impunity.51 Also, compliance with the norms of customary international 
law and with the un Charter is necessary if a people wish to seek mem-
bership of the un as a state.52

Respecting the Inviolability of Borders

This suggestion might have been subsumed within the previous section, 
but is deserving of individual treatment not only because of its extreme 
importance to the respective actors, but also because it raises the par-
ticular issue of whether the borders of the new state are determined by 
the norm of uti possidetis juris—originally a principle of Roman law that 
determined borders after territorial conquest.53 In both Latin America 
and Africa, this norm was applied so that former colonies would retain 
their existing colonial boundaries on gaining independence.54 It was sub-
sequently adopted by the Organization of African Unity, whose members 
pledged to accept their borders as being those at the time of their inde-
pendence.55 

As a consequence of this practice, and the Court’s decision in the 
Frontier Dispute56 (where the chamber of the icj held that uti possidetis ju-
ris would apply even if a treaty was silent as to how a border dispute was 
to be decided), it has been argued that self-determination is subordinate 
to uti possidetis.57 The Badinter Arbitration Commission held that uti possi-
detis could apply to the break-up of the sfry.58 Indeed, the Commission’s 
interpretation of uti possidetis has been heavily criticised by commenta-
tors who argue that the norm should only apply to colonial situations.59 
However, there is some merit in using uti possidetis as a starting point 
when negotiating international borders, even in non-colonial situations, 
as the norm can provide stability in an uncertain time.60 Nevertheless, 
it should not be applied blindly as this could cause future instability, and 
sow the seeds for future problems.61 For instance, applying uti possidetis 
raises the question: Should pre-colonial states or empires be rebuilt?62 
After all, it should be remembered that the peoples within these bor-
ders did not have an opportunity to participate in the establishment of 



64 their frontiers.63 The limits of Kosovo and Albania, for example, were 
established by the Great Powers, and not in accordance with the wishes 
of the population.64 Furthermore, internal borders are established by a 
regime’s need to govern, and accordingly are more than likely to be in-
consistent with the needs of an international border.65 

A blind application of uti possidetis may create sizeable minorities 
that may not wish to become part of the new state. Failing to take the 
interests of potential new minorities into account can create problems. 
According to Lord Owen, former Co-Chairman of the Steering Commit-
tee of the International Conference on Yugoslavia, “[t]he refusal to make 
these [new international] borders negotiable greatly hampered the ec’s 
attempt at crisis management.”66 Similar problems occurred in Georgia, 
Armenia,67 Kosovo,68 as well as in Africa.69 In fact, the African Union 
(replacing the oau) has revised the strict application of uti possidetis, and 
now prefers the protection of human rights to the stability of borders.70 

For all of these reasons, a more flexible approach should be taken 
regarding the establishment of international borders in order to ensure 
stability, peace, and security.71 A better and simpler precondition, there-
fore, is that the people must be able to satisfy the criteria for statehood 
as defined by international law.72 This suggestion is much more practical 
in nature, since a state’s existence is not typically jeopardised even if its 
borders are subject to a degree of uncertainty, or are under negotiation. 

Forming a State as Defined in International Law

This essential precondition is based on the criteria found in Article One 
of the Montevideo Convention of 1933.73 The purpose of this Convention 
was to introduce objective “empirical” criteria for statehood that could 
be assessed without involving the political desires of states.74 Article One 
lists four characteristics of a state:

(1) a permanent population;
(2) a defined territory;
(3) a government;
(4) a capacity to enter into relations with other states. 

Whilst not all commentators accept the Montevideo criteria as identify-
ing all the characteristics of statehood,75 the criteria have been accepted 
as a convenient basis for the definition of the concept,76 and have been 
discussed in detail elsewhere.77 I would add that, as noted by James 
Crawford,78 when a new state emerges through a successful claim to self-



65determination it is important that it also proves its independence: namely 
that it is not subordinate to, or under the legal authority of, another 
state.79 

Internationally Monitored Plebiscite

The requirement for an internationally monitored plebiscite is also a ne-
cessity, since the very foundation of the right to self-determination is the 
freely expressed will of the people concerned.80 A un-monitored vote is 
the best tool in this case,81 as the organisation has overseen plebiscites 
in the past.82 The plebiscite must contain clearly expressed options or 
choices,83 in particular the three choices contained in Principle vi of The 
Annex to the Declaration on Colonial Peoples, which clarifies what is 
meant by the phrase: “by virtue of that right they freely determine their 
political status.”84 Principle vi states:

A Non-Self-Governing Territory can be said to have reached a full 
measure of self-government by:

(a) Emergence as a sovereign independent State; 
(b) Free association with an independent State; or
(c) Integration with an independent State.85 

Plebiscites could also be used in areas containing “new minorities” to 
ascertain whether they wish to be part of the new state or to remain 
with the parent state. Where feasible, this could provide a basis for the 
voluntary transfer of populations or territory.86 Given the experience 
during the partition of India and Pakistan this may sometimes not be 
palatable.87 However, if monitored by the un, transfers could be man-
aged with less bloodshed, and, it is argued, with greater benefits for 
long-term stability and security. The purpose of this proposal is to allow 
borders to be changed to avoid forming minority enclaves. Yet, it should 
only be encouraged where the area is geographically adjacent to the par-
ent state so as to avoid the creation of new micro-states.88 

The Requirement of a Democratic Government

The requirement of a democratic government could in theory be taken 
as a precondition in two separate regards: first, as a requirement that the 
new state adopt a democratic government; and second, as a claim that a 
denial of democratic government is capable of triggering a right to claim 
self-determination in the first place. Both aspects rely on the argument 



66 that there is a right to democracy,89 which is itself supported by the ex-
pression, made in a number of international treaties and agreements, of 
the right to political participation through the electoral process.90 Both 
are also based on the widespread view that democratic governments are 
more effective than the alternatives,91 and more likely to promote inter-
national peace and security.92

A requirement for democratic government should not be a universal 
precondition, but can be rather useful in specific situations.93 There is, in 
any event, some doubt regarding the existence of the right to democracy. 
The expression, “they freely determine their political status,” contained 
in the Annex to the Declaration on Colonial Peoples, does imply a free 
choice. However, it is unclear whether this entails an ongoing choice.94 
Rather, the choice referred to was whether or not to claim independence 
from a colonial power, as proven by: (1) State practice;95 (2) the decision 
of the icj in the Western Sahara Case;96 and, (3) the choices listed in 
Principle vi of the Annex to the Declaration of Colonial Peoples. Requiring 
a democratic government as a precondition also raises the argument of 
cultural imperialism.97 Finally, the Montevideo criteria do not state what 
form the government should take.98 

The Canadian Supreme Court considered the question of whether a 
denial of democratic government legitimises a unilateral claim to self-de-
termination. The Court held that this was only a possibility, and indeed 
was far from certain that such a norm existed.99 Also, in the Nicaragua 
Case, the icj held that there was no right to intervene and enforce the 
adoption of a democratic government, and noted that the right to non-
intervention also protected a state’s choice of political system.100 Thus, 
with the possible exception occurring when a democratic government 
is ousted by military force, such as in Haiti in 1994,101 I believe that a 
failure to have a democratic government in the Western liberal tradition 
does not provide a legal basis to claim self-determination. What is more 
important is whether the people have been subject to alien or foreign 
subjugation. 

Alien and Foreign Subjugation

It is clear that the right to self-determination is available to colonised peo-
ples. However, it is not so clear that it applies to subjugated peoples out-
side the colonial context. Although disputed by some commentators,102 as 
well as by some states,103 there are many writers who argue that where a 
people is subject to alien and foreign subjugation, especially gross human 
rights abuses, it is entitled to a “remedial right” to independence.104 These 



67arguments are based on what is referred to as the “safeguard clause” of 
the Declaration of Friendly Relations.105 The origins of this right can be 
traced as far back as to the Opinion provided by the Commission of the 
Rapporteurs in the 1920 Aaland Islands Case.106 More recently, this “re-
medial right” was mentioned in the Vienna Declaration,107 and also by 
the Canadian Supreme Court, which stated:

A right to secession only arises under the principle of self-determination of 
peoples at international law where “a people” is governed as part of a colonial 
empire; where “a people” is subject to alien subjugation, domination or exploitation[.]108 

In situations where a people is suffering from serious human rights abus-
es, or where the very survival of a people is in question, there must be 
a right available to a people to unilaterally demand self-determination 
and to seek the assistance of the international community.109 Such a pre-
condition can be justified on the basis that it can influence the protago-
nists’ behaviour in a very positive manner. It encourages states to respect 
a people’s human rights and it prevents frivolous claims by a people. 
Thus, it should be a necessary precondition for situations in which a 
non-colonial people is seeking self-determination without the consent of 
the parent state.110 

In response to a Request for an Advisory Opinion made by the un 
General Assembly, the icj is currently considering the legality of the 
unilateral declaration of independence made by members of the Provi-
sional Institutions of Self-Government of Kosovo in February 2008. It 
is not clear if the icj will simply analyse whether the declaration itself 
accords with international law, or if it will examine the wider issue of 
the legality of the Kosovars’ claim for self-determination. If the Court 
were to tackle the latter question, would the Kosovars’ claim satisfy the 
preconditions outlined above? 

The Kosovars’ Claim for Self-Determination

The Kosovars’ claim for independence is problematic, and, at present, 
would not satisfy all the above preconditions. Whilst the unilateral 
declaration of independence evidenced a clear intention that an inde-
pendent Kosovo would act as a law-abiding member of the international 
community,111 there is a wider issue of whether the creation of the state 
of Kosovo breaches international law.112 In addition, although a plebiscite 
supporting independence was held in September 1991, it was organised 
by the Kosovo Assembly, not the un.113 This allowed concerns to be raised 
regarding the validity of the referendum, given the non-conciliatory at-



68 titudes of the protagonists.114 Kosovo may not satisfy the third precon-
dition due to its lack of effective control over the territory, due to the 
international presence in Kosovo and the existence of parallel Serbian 
institutions.115 However, the international presence can be explained as 
part of a process known as “earned sovereignty,” a process whereby a 
third party, such as the un, assists the emerging state to develop the 
necessary infrastructure to gain and maintain effective control.116 Thus, 
the presence of the un is only temporary, and the Kosovars’ inability to 
exercise effective control could be just a matter of time. Indeed, state-
hood has not been denied in self-determination claims despite a lack of 
effective control, such as the Republic of the Congo in 1960 and Bosnia-
Herzegovina in 1991.117 

An interesting point was raised during the icj pleadings for the Ko-
sovo Advisory Opinion:118 that the Kosovar Albanians are currently not 
victims of foreign subjugation or human rights abuses.119 While certain 
sources question the existence of a remedial right to secession,120 another 
question asks whether these abuses must be current and ongoing.121 The 
Kosovars suffered serious human rights abuses during the 1990s and 
it does not seem morally justifiable to argue that these abuses must be 
current, as this implies that the right to self-determination may “lapse.” 
What needs to be considered is whether independence for the Kosovars 
is the only solution to ensure peace and stability. Special Envoy Martti 
Ahtisaari reached this conclusion,122 and it may be the decisive factor in 
determining the validity of the Kosovars’ claim. 

Conclusion

I have argued that the icj, through the use of preconditions, could pro-
vide a useful structure for the international community to peacefully 
resolve self-determination claims. I believe that from the above six pre-
conditions discussed, only four can serve as universal preconditions for 
a legitimate claim to self-determination:

(1) The claimants are a distinct people subject to alien and foreign 
subjugation.
(2) They have expressed their free will in an internationally 
monitored plebiscite to achieve statehood.
(3) The people accept and agree to be bound by the terms of the 
Charter of the United Nations and the norms of international law.
(4) The people are capable of forming a state as defined in 
international law. 
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The icj should be the body to apply these preconditions because the 
Court’s advantages of impartiality, expertise, and freedom from political 
interference would enhance the chances of a long-term peaceful solu-
tion.  
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abstract

There are major differences between the Chinese Communists’ pre-1944 and post-
1944 policies with regard to the rights of non-ethnic Chinese. In recent years, the 
Chinese government has moved toward accepting the two International Covenants 
on human rights. Although these explicitly endorse the principle of peoples’ right 
to self-determination (not to be confused with independence), the way that the 
Chinese government views its attendant obligations is inconsistent with the plain 
language of the operative legal instruments. The problem is complicated by the 
fact that the generally relied-upon Chinese versions of the relevant international 
instruments, which the Chinese government claims to accept in principle, are in 
certain crucial respects at variance from what the authentic versions actually say. 
There is also a disconnect between the way Chinese and Central Asians tend to view 
questions of territorial sovereignty. Some Central Asian peoples have gained their 
independence (from China and Russia), and some of China’s subject peoples appear 
willing to accept present arrangements. For the others, the struggle continues. This 
article contextualizes the self-determination question in terms of Chinese territory 
and ideology. It also examines Chinese responses to modern international law and 
how China operates within the United Nations system and responds to un values. 
It discusses China’s perception of self-determination elsewhere, including the 
dissolution of federal and unitary states, and explores some of the implications of 
China’s stand. The authors also suggest some possible alternative paths for effecting 
self-determination.								      

Introduction

The founding of the United Nations (un) was, in part, to prevent or 
rectify victimization that comes about through aggression or threat of 
aggression.1 The two international human rights covenants, the Inter-
national Covenant on Civil and Political Rights (iccpr) and the Inter-
national Covenant on Economic Social and Cultural Rights (icescr), 
explicitly endorse the principle that all peoples have the right of self-
determination.2 However, as we demonstrate below, China tries to rely 
on inauthentic versions of these treaties that deny the right of peoples 
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80 to self-determination. Though it has not always been their position, the 
Chinese Communists now reject the idea that any portion of the terri-
tory they control is entitled to self-determination. They have grown ac-
customed to thinking of China, in its present delineation, as the product 
of historic necessity and geographic logic. The country is seen as com-
prising a multi-ethnic family inhabiting a self-defining geographic area. 
Many Central Asians, on the other hand, see current boundaries as arbi-
trarily attaching or dividing their nations, and view the present situation 
as one phase in their long struggle for nationhood and independence 
from China and/or Russia. Some of these peoples have been successful. 
For the others, including some now contained within the People’s Re-
public of China (prc), the struggle continues. 

The existing situation lacks any semblance of self-determination, 
despite the fact that various ethnic minority areas in China have been 
designated “autonomous” province-level jurisdictions (or, within other 
provinces, sub-province-level jurisdictions). In Chinese, “autonomy” is 
自治 (zizhi), which literally means “self-rule.” Although some cultural 
differences are accommodated in this system, China is still a unitary 
state. The so-called autonomous areas actually have even less political au-
tonomy than the non-autonomous areas. For example, in normal prov-
inces, the people’s congresses are authorized to enact laws on their own 
authority; they need merely report them to Beijing after the fact. Au-
tonomous regions, on the other hand, must receive advance permission to 
enact legislation, and such authorization is often withheld. Furthermore, 
the heavy hand of the Chinese military and national security apparatus 
is more in evidence in the “autonomous” areas than in non-autonomous 
areas.3 There is widespread dissatisfaction with this arrangement. Seces-
sion, however, is not the only alternative to the status quo; other options 
that we will discuss are worth considering.

Contextualizing Self-Determination in China

After the Chinese overthrew their Manchu rulers in 1911, the Chinese 
Republic claimed all the lands that had been part of the Manchu empire. 
Although at first this seemed like empty rhetoric, the Republic (1911-
1949) was eventually to sustain its claim in many areas. This was in part 
a consequence of the country’s association with the victorious powers in 
World War ii. In the meantime, China’s left took a different line. In 1920, 
just before he joined the Communist Party, Mao Zedong argued against 
national unification. Instead, he maintained that, not only ought the 
non-Han regions to be independent, but all of China’s provinces should 



81become separate sovereign countries.4 In the 1930s, there was no more 
discussion of fragmenting the ethnic Chinese community, but when it 
came to other peoples, the Communists—eager to distance themselves 
from the ruling Guomindang (Nationalist) government—largely echoed 
Mao’s 1920 line. 

Thus, Article 14 of the 1931 Communist state constitution recognized 
“the right of self-determination of the national minorities in China, their 
right to complete separation from China, and to the formulation of an 
independent state for each national minority.” Specifically, “all Mongo-
lians, Tibetans, Miao, Yao, Koreans, and others living on the territory 
of China shall enjoy the full right to self-determination, i.e., they may 
either join the Union of Chinese Soviets or secede from it and form their 
own state as they may prefer.”5 By 1944, this policy had changed, with 
Mao now insisting that “all nationalities should have an equal and frater-
nal relationship under a united government of all.”6 Five years later, the 
Communists assumed power, and the 1931 pledge was completely aban-
doned.7 From then on it was insisted that the boundaries of the Chinese 
state would include all non-ethnic-Chinese peoples then under Chinese 
control as well as Tibet.

Today, with few if any exceptions, all countries accept China’s claims 
to territorial sovereignty over the territory it controls,8 including the larg-
er part of the prc where non-ethnic-Chinese predominate. Most coun-
tries also accept its claim to sovereignty over Taiwan. There are problem 
areas: China is not satisfied with having mere de jure sovereignty over 
Taiwan, and it insists that in due course this sovereignty be made mani-
fest.9 Despite these issues, China’s sovereignty over the territories and 
peoples it controls goes unchallenged by foreign governments, if not al-
ways by international public opinion.

Chinese Responses to International Law

Overwhelming state recognition for a given territorial status is sometimes 
considered a powerful indicator of that status in international law. The 
question arises: should places like Tibet, Xinjiang, and Taiwan be treated 
differently? To answer this, it is necessary to consider the meaning of 
sovereignty and to examine the international legal principle of self-de-
termination (a concept not to be confused with independence10),and the 
facts of China’s involvement with these outlying territories. In brief, our 
position is that although international recognition is indicative of the 
(political) opinions of the recognizing governments,11 this has involved 
no judicial determination—for example, of the kind that has been made 



82 in relation to some territories elsewhere by the International Court of 
Justice.12 Therefore, international recognition cannot override the right 
to self-determination under international law if it can be shown that in 
a given case the relevant facts and the applicable law support the appli-
cability of that right.

Under the traditional theory of state sovereignty, which has under-
pinned international law for more than three hundred years, the rul-
ers of states determined among themselves which territories they would 
rule. This process, inaugurated by the Treaty of Westphalia in 1648, did 
not give any role to subjects. If sovereignty was not determined by con-
quest, it was decided by mutually agreed cession. More recently, the basic 
requirements of sovereign nationhood were spelled out in Article 1 of 
the 1933 Montevideo Convention on the Rights and Duties of States. Ac-
cording to this Convention, a sovereign state should have a permanent 
population, a defined territory, a government, and the capacity to enter 
into relations with other states.

However, all this must now be supplemented, and (in any case of 
conflict of principles) superseded, by the right of self-determination. 
This principle has received such widespread recognition in the years 
since the Second World War, notably through its inclusion in the two 
international human rights covenants, that it may be regarded as having 
the status of international customary law, even for countries which are 
not parties to the covenants.13 Furthermore, the Montevideo Principles 
are a normative statement of the expected attributes of a sovereign state, 
and thus appear to be minimum criteria. Therefore, they cannot be taken 
to mean that if the four Montevideo criteria are met (for example, by an 
imperial state in relation to a dependent territory), sovereignty over the 
subject peoples becomes unchallengeable and immutable, inasmuch as 
that would be inconsistent with the right to self-determination. In addi-
tion, the “defined territory” criterion is unsatisfactory since it begs the 
questions of who defines the territory and to what extent challenges to a 
government’s definition of its territory undermine the claim to territorial 
sovereignty. 

Nonetheless, it is worth noting that the Montevideo principles could 
be applied to our areas of concern. If one leaves aside the “defined ter-
ritory” problem, Tibet and Taiwan seem to have met the Montevideo 
criteria in 1949.14 Large parts of Xinjiang15 and all of the other territo-
ries populated by non-ethnic Chinese may not have done so in mod-
ern times. However, it is our argument that this is not determinative 
of whether these territories had or have a right to self-determination, 
as this depends not on whether they meet the Montevideo criteria, but 
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determination discussed below.

Modern international law was largely a Western invention. This ap-
plies particularly to the doctrine of state sovereignty. It is, therefore, not 
surprising that China’s explanation of its claim to outlying territories 
tends to be based less on international law than on history—albeit his-
tory “with Chinese characteristics.” The histories of these areas are too 
complex to be handled adequately in a short article, but to begin with, 
any objective account would have to highlight the following two facts: 
(1) China’s northern border is largely the product of agreements between 
the Manchus and Russians, and later between China and the Soviet Un-
ion. These agreements tended to be at the expense of the other nations 
sandwiched between the two. (2) Most of Tibet came under Chinese 
rule only in the 1950s, through a combination of actual and threatened 
military invasion; before then that country basically met the four re-
quirements of the Montevideo Convention. We will return to Taiwan 
and Xinjiang later.

No Westphalia-type system existed in Asia until well into the nine-
teenth century, when the concept of state sovereignty began to find fa-
vour there. However, as elsewhere, the concept came into conflict with 
nationalist aspirations and with a new idealism that held that peoples 
should have the right to determine their national status. At the Paris 
Peace Conference after World War i, us President Woodrow Wilson 
pushed for a peace settlement based on the principle that “every territori-
al settlement in this war must be made in the interest and for the benefit 
of the populations concerned, and not as a part of any mere adjustment 
or compromise of claims amongst rival states.”16 In the end (contrary 
to Wilson’s intent), this principle was applied selectively, usually where 
it coincided with the interests of major players. Often it was flagrantly 
ignored, for example in the transfer of the former German treaty port of 
Qingdao to Japan against the wishes of its Chinese inhabitants.17

By the end of World War ii the overall situation had changed. When 
the United Nations was established it was accepted in principle that peo-
ples had the right of self-determination. This was expressly stated in 
the un Charter (Art. 2.1). All states that became members of the United 
Nations have, by virtue of their ratification of its Charter, accepted that 
there is a right of self-determination of peoples. As this right represented 
a potential challenge to the European colonial empires that still existed 
in the late 1940s, such countries were generally reluctant to reiterate it, 
and it was not mentioned in the 1948 Universal Declaration of Human 
Rights. In the years that followed, many new Asian and African states 
lost interest in self-determination, feeling either that the battle had been 



84 won, or that their fragile countries’ gains—in terms of freedom from 
foreign domination—might be at risk of being undone by disintegration 
brought about by separatist movements. 

This latter consideration partially explains the Chinese Communists’ 
aforementioned shift in policy and was one of the reasons why, in 1955, 
the Bandung (Indonesia) conference of Third World countries enshrined 
the principle of non-interference in other countries’ internal affairs.18 An 
objective of many of the thirty countries that participated at Bandung 
was to ensure that their own ethnic minorities should not be able to call 
on external assistance in any effort to secure their perceived rights. To 
this end, governments were willing to agree that they would not inter-
fere by assisting any separatist movements in other countries. Some cal-
culation of this kind seems to have influenced India’s change of position 
in the 1950s in relation to Tibet. Whereas in 1950 the Indian position 
had been that Tibetans had the right of self-determination,19 by the time 
of Bandung, India was prepared to acquiesce in China’s occupation.

Despite these setbacks, the idea of self-determination of peoples did 
not die, not least because there were still active decolonization strug-
gles in many parts of the world. In the early 1960s, the United Nations 
agreed that there was an international obligation to recognize the right 
of self-determination and, in 1966, wrote it into the very first articles in 
the two human rights covenants (hereafter “Joint Article 1”). Unfortu-
nately there has been no consensus about what the right means. To its 
champions it means what it says. To Communists and Soviet-influenced 
countries, it generally means the right to have a form of government 
that is “socialist” in the political sense. The governments of the larger, 
newly established, multi-ethnic nations—including China—considered 
themselves exempt, viewing the right as being directed solely against 
European and Japanese colonialism. But many continue to reject this 
exemption as morally objectionable and legally untenable. Indeed, the 
1975 Helsinki Declaration reaffirmed that the right of self-determination 
is not limited to peoples who were colonized in such a narrow sense of 
the word.20

 

China in the United Nations: System and Values

For the first quarter century after its establishment in 1949, the Chi-
nese government showed little concern for the finer points of interna-
tional law. However, within five years of the prc’s 1971 admission to 
the United Nations, the two international human rights covenants were 
ratified by enough countries for them to enter into force. The Chinese 
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found themselves confronted with the norm they thought they had suc-
cessfully avoided by virtue of the 1955 Bandung agreement. Terms like 
“nationalities” and “peoples,” which in China had taken on “Chinese 
characteristics,” were cropping up in new contexts among peoples who 
did not accept Chinese definitions. 

Although the term “peoples” is never altogether precise, it definitely 
has ethnic connotations.21 The Chinese-language versions of the authentic 
covenants acknowledge this fact, with the word “peoples” correctly ren-
dered 民族 (minzu), literally meaning ethnic groups.22 Until recent times 
the term minzu was generally translated into English as “nationalities.”23 
However, by the 1970s, Beijing was becoming alarmed at the notion 
that its fifty-five24 officially recognized nationalities (not to mention all 
the unrecognized ones) might be entitled to self-determine. Eventually, 
in a process that is still not fully understood, China managed to effect, 
or at any rate take advantage of, a change in un and popular parlance 
stemming from a disparity between the covenants and widely available 
revisionist versions of those covenants. The covenants are actually long 
quintrilingual documents that were approved by the un General Assem-
bly in 1966.25 Most of the discrepancies between the authentic and re-
visionist Chinese versions are not relevant to the subject of the present 
paper,26 but one is crucial.

Reproduced above is the authentic text of the first two paragraphs of Article 1 of 
the International Covenant on Economic, Social and Cultural Rights. Note that minzu 
(ethnic groups) are given the right of self-determination, whereas later there would 
be an attempt to substitute the term renmin (citizenries).



86 These days the English word “peoples” is usually rendered by the 
Chinese as 人民 (renmin), having the same meaning as the plural word 
“people,” or perhaps “citizenry”; it is not the equivalent of “a people” 
or “peoples.” Renmin has no ethnic connotation. All citizens of China 
(including, in the prc’s view, the Taiwanese) comprise a single, indivis-
ible renmin. China has since “ratified” such an adulterated version of 
the icescr and signed (but not ratified) a similarly adulterated version 
of the other covenant—the iccpr. For our purposes, the details of this 
little-studied and, in terms of Chinese domestic law, perhaps unneces-
sary27 léger de main are not too important. What is important is the ques-
tion of whether China has actually ratified (or signed) the covenants, or 
whether they merely ratified (or signed) a spurious set of instruments 
that purport to be the covenants. The latter appears to be the case.28 

Although the term renmin in this context is widely used,29 to this day 
the authentic, if rarely referenced, versions of the covenants use the term 
minzu, not renmin.30 Some may argue that the term renmin cannot be 
challenged because it has gained such currency in un Chinese-language 
discourse. This notion, which we reject, would leave the Chinese and 
non-Chinese translations substantively different—in each case the Chi-
nese and non-Chinese covenants simply would not comprise the same 
treaty. At any rate, no one seeking redress under a treaty has to rely on 
a version in any particular language; China’s peoples could select, for 
example, the official French version.31

The Charter of the United Nations presents special problems. The 
Chinese translation was carried out by Chinese Nationalist representa-
tives at San Francisco in 1945. It is now accepted that it contains errors,32 

but no changes have been made to the official document. On the self-
determination question, it is stated in Article 1, Section 2 that one of 
the purposes of the organization is “to develop friendly relations among 
nations based on respect for the principle of equal rights and self-deter-
mination of peoples [renmin], and to take other appropriate measures to 
strengthen universal peace” (发展国际间以尊重人民平等权利及自决
原则为根据之友好关系，并采取其他适当办法，以增强普遍和平). 
There are two possible ways of viewing this use of renmin. One is that it 
was simply a mistake in translation. An alternative, less-likely explana-
tion is that in 1945 the use of the term renmin was deliberate,33 and that 
the use of the term minzu in 1965 marks a legal shift. Neither explana-
tion would detract from our argument that not only does international 
law give peoples (minzu) the right of self-determination, but that this 
principle is not compromised by the various Chinese versions of the in-
ternational instruments. If there were any discrepancies, the covenants, 
being more recent, would supersede the Charter.



87In 1960 (before the prc held the China seat at the un, and also be-
fore the covenants were finalized), the un General Assembly took up the 
issue of self-determination in the context of colonial territories, result-
ing in the passage of the Declaration on the Granting of Independence 
to Colonial Countries and Peoples.34 Article 1 of this declaration states: 
“The subjection of peoples to alien subjugation, domination and exploi-
tation constitutes a denial of fundamental human rights, is contrary to 
the Charter of the United Nations and is an impediment to the promo-
tion of world peace and co-operation.” It is important to note that the 
declaration insists not only on independence of colonial “countries,” but 
also of “peoples.” This is an important distinction. Contrary to the prc 
position, it is not only countries but also minzu which have a right of self-
determination. For their part, the covenants say nothing about the self-
determination of countries. A 1970 resolution further stated that “alien 
subjugation, domination and exploitation are a violation of the principle 
of self-determination, as well as a denial of fundamental human rights, 
and is contrary to the Charter.”35

These two General Assembly Resolutions have been applied exten-
sively. The concept of alien domination has been treated at the un as ap-
plicable to, inter alia, the occupation of Arab territories by Israel; Cambo-
dia by Vietnam; Grenada by the United States; East Timor by Indonesia; 
Kuwait by Iraq; and Estonia, Latvia, Lithuania, and later Afghanistan by 
the Soviet Union.36 Thus, even before the two human rights covenants 
came into force, the rule that alien subjugation, domination, and ex-
ploitation breach a people’s right to self-determination already formed 
part of international customary law. Today, when both covenants are 
in force and have been very widely ratified, it is established that where 
a people is subject to alien subjugation, domination, and exploitation, 
the situation is one where the principle of self-determination applies. 
Furthermore, although in this paper we do not make the case for the 
actual secession of China’s autonomous regions, those who do can cite the 
doctrine of “remedial secession” to advance their argument.37

However, Beijing does not accept any international responsibility to 
honour peoples’ right of self-determination. Indeed, the dubious claim 
of the Chinese government is that former countries such as Tibet and 
Xinjiang are inalienable parts of China and have been so for hundreds 
(Tibet38) or thousands (Xinjiang) of years.39 prc citizens who question 
the official stance are regularly attacked in the official Chinese media in 
vitriolic terms as “splittists” (分裂分子, fenlie fenzi) and anti-Chinese; 
foreigners who raise such issues are accused of improperly meddling 
in what is a purely domestic matter. Nonetheless, even in China there 



88 is a small but growing number of people who question the official posi-
tion.40 Certainly many outside China consider these issues unresolved.

It is true that the application of the self-determination principle can 
present difficult problems. Since the covenants came into force in 1976, 
there has been widespread concern that, if Joint Article 1 were applied 
everywhere, it could lead to the break-up of many existing states. This 
applies particularly to Africa (where national boundaries are mostly 
colonial-era constructs) but also to numerous other states where ethnic 
minority populations form a majority in their regions. In order to avoid 
this consequence, there have been widely supported attempts to devise a 
definition of self-determination that is narrower than the bare words in 
the covenants. According to Antonio Cassese, the covenants’ right to self-
determination is applicable only where an entire population resides in a 
state that has achieved independence,41 or the entire population of a ter-
ritory has yet to receive independence,42 or the territory is under foreign 
military occupation.43 This is a restrictive definition, which excludes nu-
merous groups who would ordinarily be regarded as “peoples.”44 How-
ever, the second and third of Cassese’s categories could arguably be held 
as applying to some of China’s ethnic minorities.

The Territorial Implications of China’s Position 

Having maintained that international law and human rights principles 
are essentially irrelevant to these issues, China bases its territorial claims 
largely on history. Although it is our view that the covenants are bind-
ing and supersede other considerations, we nevertheless now proceed to 
examine the merits of the historic claims, in view of China’s emphasis 
on the East Asian international experience.

Taiwan: Unrecognized Republic 

Historically, this island had been under the rule of Chinese mainland 
governments only for short periods. The first period of rule by a main-
land-based government was the decade between 1885 (when it was de-
clared a province and much of the island was effectively governed by a 
Chinese governor) and 1895 (when it was ceded to Japan). The second 
such period was from 1945 to 1949. According to the peace treaties that 
formally ended the War, Japan “renounced all right, title and claim to 
Taiwan (Formosa) and Penghu (the Pescadores).”45 Beyond that, there 
was no explicit transfer of sovereignty to either Chinese government. 
Over the next few decades, most of the international community came 



89to acknowledge Taiwan as belonging to the People’s Republic. Still, even 
if de jure part of China, Taiwan remains de facto independent. It has 
even incorporated into domestic law the human rights covenants—the 
authentic ones passed by the un General Assembly.46

The Guomindang, which now governs Taiwan, has long considered 
the island part of China (see note 33), but Taiwan’s opposition Demo-
cratic Progressive Party disputes this. Public opinion is strongly opposed 
to the island being governed by authorities in Beijing, but beyond that 
consensus, there is deep division. While a large minority are in favour 
of independence, most people are willing to settle for the status quo. 
Given China’s intention to wage war to prevent outright independence, 
they prefer to leave the situation ambiguous and unresolved. Although 
Taiwan enjoys very little international space in which to operate diplo-
matically, it is a thriving economic entity.47

The Tibetan Plateau 

China claims that it has exercised sovereignty over Tibet for the seven 
centuries. In reality, during those years, at the times when China was 
ruled by ethnic Chinese (Ming [1368–1644] and Republic), it did not 
control Tibet; often it showed little interest in the country. Otherwise, 
China was itself ruled by foreigners—the Mongols in the thirteenth cen-
tury, and the Manchus from 1644 to 1911. These “dynasties,” in reality 
great international empires, were rightly seen by the Chinese as alien 
regimes. Ultimately they broke up into their constituent parts. During 
the Qing dynasty the relationship between a Manchu emperor and his 
contemporary Dalai Lama was generally that of a patron and a religious 
leader; it would be an anachronism to think of the relationship as having 
been between sovereign and subject. True, the Qing invaded Tibet sev-
eral times, but military occupation is not a basis for sovereignty claims 
and, at any rate, these occupations were generally short-lived.48 

Notwithstanding occasional Qing interference, Tibet was generally 
politically independent. Thus all China’s claims to sovereignty based on 
the relationship between the Dalai Lama and the Manchu emperors, and 
similar claims based on the earlier relationship between the Mongol em-
perors and Tibet, are spurious, since they involve so much historical dis-
tortion. Neither the Mongols nor the Manchus ever maintained that their 
relationship with Tibet made the country an integral part of China. Even 
current Chinese explanations describe the relationship as one of depend-
ency, which, in modern language, denotes a colonial relationship. From 



90 this, one might conclude that on some level China understands that Tibet 
was a colony and thus is entitled to self-determination.

During the Republic era there was little in the way of a relation-
ship—either similar to that between Tibet and the Qing dynasty or con-
gruent with the modern concept of international relations based upon 
sovereignty of states. In 1913 the thirteenth Dalai Lama formally stated 
that the relationship between the Chinese emperor and Tibet had been 
that of patron and priest and not based on the political subordination 
of one to the other. Although the Chinese Republic responded to this 
statement by laying claim to Tibet, it never exercised any control over 
much of it. Certainly the area of the present truncated Tibet Autonomous 
Region was entirely independent of the Chinese Republic.

Thus, China’s actual control over Tibet dates from the 1950s. After 
the Chinese army attacked and surrounded the Tibetan army, the Tibetan 
government was told that to avoid a forcible takeover it must acknowl-
edge Chinese sovereignty. Accordingly, the fourteenth Dalai Lama, 
then a teenager, did so in 1951 by agreeing to the so-called “Seventeen 
Points.”49 Today, Tibetans challenge the legality of this agreement. For 
disinterested observers, common sense would place the Seventeen Points 
in the same category as the many “unequal” agreements China consid-
ers illegitimate. Furthermore, although the Seventeen Points contained 
many guarantees of Tibetan autonomy, over time the Chinese paid them 
less and less regard. The Chinese steadily tightened their grip until, at 
the end of the decade, there was a revolt, which was crushed by the 
People’s Liberation Army. The un General Assembly thereupon adopted 
a resolution condemning the Chinese occupation of Tibet as an abuse of 
human rights.50 In 1961, a General Assembly further stated that “these 
events [the Chinese occupation] violate the fundamental human rights 
and freedoms set out in the Charter of the un and the Universal Declara-
tion of Human Rights, including the principle of the self-determination 
of peoples and nations.”51 However, Tibet has since been effectively under 
the rule of the Communist Party, backed by the military. The Dalai Lama 
has presided over an India-based government in exile.52

Aside from the historical argument, China has also attempted to 
justify its takeover of Tibet and other “minority areas” on the grounds 
that these societies were “backward”53 and that the peasants and “serfs” 
needed to be liberated from feudal domination—an argument similar to 
that once invoked by Europeans and Japanese in defence of colonialism. 
Scholars agree that most of these areas were backward, as was almost all 
of China.54 One aspect of Tibet’s backwardness was its failure to appoint 
ambassadors to other countries or to make timely application to join the 
United Nations. To put the issue in the terms of the Montevideo Conven-



91tion, the country failed to exercise its capacity to enter into relations with 
other states. (However, the Convention only requires that a state have the 
capacity, not that it exercise it. See note 14.)

These mistakes were due to tradition-bound governance and a lack of 
any clear sense that in these modern times a state needed to maintain for-
mal diplomatic relations with other states. However, the fact that a country 
is backward cannot justify invading it or denying it sovereignty.

Xinjiang: Ethnic Dilution 

The histories of the northern and southern regions of the Xinjiang 
Uyghur Autonomous Region (xuar) are quite different. In the north, 
Zungaria came under Sino-Manchu rule by virtue of one of the world’s 
most effective genocides; in 1756 the Zungars were simply wiped out.55 
The depopulated area thus became ripe for settlers from outside. Most 
early settlers were Turkic Turanchis from the south, whom Communists 
would later label “Uyghurs.”56 The Republic was not able to control the 
area. In the Ili region a Moslem state was established in 1944 that lasted 
until the Communist takeover in 1949.57 In the south, the scattered oases 
known collectively as Eastern Turkestan came under Manchu rule by 
military means, with the defeat of local efforts to establish a nation-state. 
Again, the Republic was never able to control the area.

For their part, the Communists have had an explicit policy of pro-
moting immigration from east China to Xinjiang, a migration greatly 
facilitated by the Xinjiang Production and Construction Corps.58 Thus, 
in contrast with Tibet, where ethnic Chinese immigration is viewed as 
a sensitive issue and is shrouded in secrecy, the Chinese have been quite 
open about promoting immigration into Xinjiang, fully aware of how 
provocative this would be. (“There will be some conflicts and clashes.”59) 
As a result, Uyghurs, who once comprised the overwhelming majority in 
the region, are now an underprivileged minority. They are deeply frus-
trated, and there is a small underground movement to establish an inde-
pendent East Turkestan. On occasion there have been violent eruptions. 
The Chinese deal with perceived troublemakers in a heavy-handed way, 
often claiming that they are terrorists; executions are not infrequent.60 

Inner Mongolia: The Lost Cause

The Mongols of the Inner Mongolian Autonomous Region are a clearly 
defined ethnic group, of the same general ethnicity as the inhabitants of 
independent (“Outer”) Mongolia and—in terms of culture, economics, 



92 and lifestyle—are very distinct from the Han (ethnic Chinese). Inner 
Mongolia and Mongolia used to be one country. The difficulty facing 
any Mongol inhabitant of Inner Mongolia seeking self-determination is 
that today almost ninety per cent of the territory’s inhabitants are Han. 
By any realistic standard, the demographic change has gone too far for 
Mongol self-determination to be realizable.

Alternative Paths to Self-Determination

It is important to bear in mind that there are viable options between the 
extremes of unitary state and outright secession. Self-determination need 
not mean independence. Autonomy within a larger nation-state often 
offers the best of both worlds, combining the benefits of being part of a 
large state in terms of defence, foreign relations, and economic opportu-
nity, while fostering the preservation of local laws, customs, and culture, 
free from outside interference. Although they were denied the right of 
self-determination, Hong Kong and Macao are areas where China has 
allowed a measure of autonomy. Elsewhere in the world, examples of 
self-determination without independence abound.61 Some Chinese dissi-
dents advocate remaking the country into a federation or confederation, 
although the expression of such views is an imprisonable offence.62

The Dalai Lama has repeatedly announced that he favours autonomy 
for Tibet within the prc—provided that the autonomy is genuine and 
that “Tibet” includes almost all of the plateau.63 Such is the Dalai Lama’s 
authority among the Tibetan people that they would probably embrace 
any autonomy agreement if he expressed support for it. However, the 
Chinese claim that this would be independence in disguise, and they fear 
that genuine autonomy would lead inexorably to secession. It appears 
that meaningful autonomy is not going to be available to Tibetans (or any 
other ethnic group) in the near future. This is unfortunate. It is difficult 
to imagine the Chinese ever being given a better offer from a legitimate 
leader of the Tibetan people than that available now from the moderate 
Fourteenth Dalai Lama, who is in his mid-seventies.

China’s Perception of Self-Determination Elsewhere

Decolonization 

The Chinese have always insisted that Japan and European colonial 
powers should be shorn of their colonies. However, China rejects the 
application of the principle of self-determination to minorities within es-



93tablished states. “About 3,000 ethnic groups live in over 200 countries 
and regions in today’s world. The overwhelming majority of countries 
are inhabited by multi-ethnic groups.”64 The Chinese government views 
their country in this context, and not as a case of colonialism. Tibetans 
would doubtless argue that their statehood was as well established as 
East Timor’s was when the former Portuguese enclave was invaded by 
Indonesia in 1975. Unlike East Timor, Tibet issued passports and had its 
own currency in addition to other trappings of statehood. East Timor’s 
initial independence in 1975 was ephemeral, lasting only nine days. In 
the Chinese view, East Timor’s background had been tainted by Euro-
pean and Japanese colonialism, and apparently that made all the dif-
ference. Thus, China roundly condemned the Indonesian takeover as “a 
naked act of aggression.”65

From the perspective of the Chinese government, legitimate acts of 
self-determination are limited to such narrowly-defined colonial situa-
tions. China appears unimpressed by the fact that self-determination is a 
common phenomenon and that peoples occasionally gain independence 
from well-established states.66 It recently explained to the International 
Court of Justice: “Although the principle of self-determination has be-
come a basic principle of international law, it applies within specific 
limits, primarily restricted to situations of colonial rule or foreign occu-
pation. The right to self-determination is different in nature from the so-
called right of secession. The exercise of the right of self-determination 
shall not undermine the sovereignty and territorial integrity of the State 
concerned.”67

The Dissolution of Federal and Unitary States 

Provided that there is no foreign interference, China has on occasion 
grudgingly acquiesced in the dissolution of what are regarded as federal 
states—for example, the ussr and Yugoslavia. The demise of the latter 
was difficult to accept because the previous Yugoslav government had 
opposed the breakup. The dissolution of the ussr, which was accepted 
by the Soviet government, was even more threatening to China because 
of its proximity and the kinship of many of the new states to China’s mi-
nority populations. In general, China has opposed secession even in the 
context of federal dissolution, flatly stating (in the context of Kosovo’s 
secession from the Federal Republic of Yugoslavia68) that “secession is 
not recognized by international law and has always been opposed by 
the international community of states.”69 It seems to be even more op-
posed to the dissolution of what it regards as unitary states—of which 



94 China is an example.70 Thus when South Ossetia and Abkhazia declared 
their independence from Georgia in 2008, China refused to recognize 
them—as indeed did most countries of the world.71

Conclusion

The Chinese are accustomed to thinking of their country in its present 
delineation as the product of historic necessity and geographic logic. In 
the words of ethnologist Ma Rong, the country is seen as comprised of 
an “ethnic family” living in a relatively closed geographic area. “This 
area has deserts and snow forests to the north (Mongolia Steppe and 
Siberia), seas and ocean to the east, jungles in its south (Burma and 
Indo-China), [and] the highest mountains and plateau in its west and 
southwest (Himalayas and Pamirs).”72

Central Asians are more apt to see current boundaries as arbitrar-
ily dividing their nations. Some of these peoples have been successful 
in their quests for independence from China (Mongolia) and now even 
from Russia (Central Asian states). For the others, the struggle to recap-
ture their nationhood continues. They deem their causes worthy of sup-
port from the United Nations, which was expressly intended to prevent 
the kind of victimization that has taken place through aggression or the 
threat of aggression. After all, the inclusion in Joint Article 1 of the right 
of all peoples to self-determination was intended to prevent whole ethnic 
communities from being ruled indefinitely against their will by alien 
powers. 

The claim that the People’s Republic of China is entitled to all the 
territory that was ever controlled by the Manchus comes into question 
because of the substantial portions of that empire whose separation from 
China has been accepted. Although Chinese logic would lead to the con-
clusion that eastern Kazakhstan, Mongolia, Tanutuva, the Russian Mari-
time provinces, and possibly even Uzbekistan73 all belong to the prc, 
China in fact makes no such claims. Even the independence of Mongo-
lia, whose statehood the Republic of China only briefly acknowledged in 
1945, has been accepted. Accordingly, there is no logical reason to deny 
Tibet and Xinjiang the right of self-determination—especially in view of 
international obligations and the Communists’ pre-1944 promises.

Granted, there are differences between situations in Tibet and Xin-
jiang. In Tibet, the great majority of inhabitants have always been Tibet-
an. The country was relatively homogenous ethnically, and the Tibetans 
fit the description of a people occupying a defined territory. Xinjiang, 
on the other hand, was home to a variety of ethnic groups—albeit with 



95the Uyghurs, until recently, in the majority. It is far from clear that the 
aggregated non-Han peoples of Xinjiang can be described as “a people” 
for the purposes of Joint Article 1. The Kazakhs, for example, live mainly 
in northern Xinjiang while the Turanchis/Uyghurs traditionally lived 
in the south. To be sure, these divisions are not clear-cut, nor are the 
boundaries between southern and northern Xinjiang. Nevertheless, the 
scale of the alien domination, subjugation, and exploitation of the Uy-
ghurs by China, combined with the vast difference between Uyghur and 
Han culture, is such that the Uyghurs could probably make a legal case 
for self-determination as a people, at least in the areas in which they 
were the overwhelming majority before the Chinese takeover in 1949.

But the Chinese authorities have rejected the covenants’ principle 
that “all peoples have the right to self-determination.” The first article 
of the bogus “International Covenant on Economic, Cultural and Social 
Rights” that China “ratified” essentially reverses the meaning of the ac-
tual covenant. After all, to say that only the entire citizenry of a state (the 
renmin) has the right of self-determination is to effectively deny the right 
of self-determination to the state’s ethnic components—its peoples. For 
some of these peoples time may be running out. Often their areas have 
either been inundated with ethnic Chinese (Inner Mongolia), or are in 
the process of being inundated (Xinjiang). Taiwan appears to have some 
chance of converting its de facto independence into de jure statehood, but 
lately the political will of the Taiwanese appears to be flagging. The great 
unknowable is the future of Tibet, which is still predominately inhabited 
by Tibetans and maintains a strong sense of national identity. At least in 
the short term, Tibet appears to have little prospect of meaningful self-
determination. Unless China succeeds in gaining official acceptance for 
its revisionist versions of the covenants, however, all peoples will remain 
entitled to this right by international law. 

Notes

Editorial Note: This article was submitted by two authors who wish to remain 
anonymous. They are grateful to the various people who provided suggestions for 
this paper.

1 According to the Preamble of the United Nations Charter, the organization was 
“to reaffirm faith in fundamental human rights … in the dignity and worth … of 
nations large and small, and to establish conditions under which justice and respect 
for the obligations arising from treaties and other sources of international law can 
be maintained”: UN Charter (June 26, 1945) 3 Bevans 1153, 59 Stat 1031, TS 993 
(entered into force October 24, 1945).



96 2 Both these covenants were adopted by the United Nations General Assembly  in 
1966 and came into force in 1976 on receiving the required number of ratifications 
by governments. Both have now been ratified by 160 or more countries.

3 For more discussion of this, see Human Rights in China, “China: Minority Ex-
clusion, Marginalization and Rising Tensions,” Report commissioned by Minority 
Rights Group International, http://www.hrichina.org/public/PDFs/MRG-HRIC.
China.Report.pdf (accessed March 14, 2010), 13.

4 Mao said: “既然全国的总建设在一个时期内完全无望，那么最好的办法，是索
性不谋总建设，索性分裂去谋各省的分建设，22个行省3特区两藩地合共27个
地方，最好分为27个国。” “湖南建设问题的根本问题──湖南共和国”。Hu-
nan Da Gong Bao大公报, September 3, 1920. We are grateful to Maochun Yu for 
calling our attention to this material.

5 Constitution of the Chinese Soviet Republic (art. 14), adopted in Ruijin, Jiangxi, 
1931, translation adapted from Conrad Brandt, Benjamin Schwartz, and John K. 
Fairbank, A Documentary History of Chinese Communism (New York: Atheneum, 
1966), 223.

6 Translation adapted from Guenther Stein, The Challenge of Red China (New York: 
McGraw-Hill, 1945), 243–5.

7 According to the 1949 Common Programme of the Chinese People’s Political Con-
sultative Conference: “each national autonomous area is an inseparable part of the 
People’s Republic of China …. The People’s Republic of China will become a big 
fraternal and cooperative family composed of all its nationalities (minzu).” Article 18 
of the 1949 Organic Law of the Central People’s Government of the People’s Repub-
lic of China assigned responsibility for ethnic matters to a new Commission on the 
Affairs of Nationalities, which was apparently reportable to the State Administrative 
Council.

8 In addition to Taiwan, China also has claims to territories that it does not physi-
cally control, notably parts of India’s Arunachal Pradesh Province, the South China 
Seas islets, and the latter’s surrounding waters. 

9 The United States was among the last to officially recognize China’s sovereignty 
over Tibet; it did so in 1966: “Relations of the United States with Tibet,” Report man-
dated by US Public Law 103-236 s 536(a)(2), Foreign Relations Authorization Act (Fiscal 
Years 1994-5). At least until recently, the United Kingdom recognized only China’s 
“suzerainty” over Tibet, a subtle evasion that happens to have been fairly close to the 
actual situation of Tibet in relation to China during the late nineteenth century. But 
recently the United Kingdom seems to have fallen into line on this issue. See Robert 
Barnett, “Did Britain Just Sell Tibet?” New York Times, November 24, 2008.

10 “Independence” means secession from the previously controlling state; “self-de-
termination” carries no presumption as to what outcome the people would choose. 
Most of China’s ethnic minorities would probably opt to continue as part of China, 
albeit with some meaningful autonomy.

11 To put it in international-law terms, such statehood is “constitutive,” rather than 
“declarative” (based on objective criteria). James R. Crawford, The Creation of States 
in International Law, 2nd ed. (Oxford: Clarendon Press, 2006), esp. 15–24. Craw-
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not significant.

12 See, e.g., The Legal Consequences for States of the Continued Presence of South Africa 
in Namibia (South-West Africa) notwithstanding Security Council Resolution 276 (1970) 
(Advisory Opinion) (1971) ICJ Rep 16 (International Court of Justice); Western Sa-
hara (Advisory Opinion) [1975] ICJ Rep 12.

13 China is not a party to the International Covenant on Civil and Political Rights 
because it has only signed, not ratified, it. We explain below that China’s ratifica-
tion of the International Covenant on Economic, Social and Cultural Rights may be 
defective because the ratified version is inauthentic.

14 The remaining question regarding Tibet involves the requirement of “capacity to 
enter into relations with other states.” It should be noted, however, that there is no 
requirement that such relations actually exist, only that there be “capacity.” Tibet’s 
pre-1950 governmental structure would appear to have met this requirement. In-
deed, Tibet often did enter into agreements with other countries, such as the treaties 
with Nepal in 1856 and Mongolia in 1913.
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abstract

While international recognition has been a long time coming, the Republic of 
Somaliland that “seceded” from Somalia on May 18, 1991 constitutes not only a de 
facto state, but also one of the rare cases of effective secession in sub-Saharan Africa. 
Close to two decades after declaring independence, Somaliland enjoys relative 
peace, stability and security, contrasting starkly to general developments in South-
Central Somalia. Past attempts to explain this divergent outcome frequently focused 
on unequal colonial trajectories in North and South Somalia and their respective 
consequences on the traditional elders’ (in)ability to negotiate peace and stability. 
This article casts a critical eye on such ‘traditional peace’ accounts, and advances an 
alternative “bellicose peace” argument in their stead. Investigating the explanatory 
power of the Tillyan “war makes states” dictum, it is suggested that Somaliland’s 
project of state formation is—by and large—to be attributed to its particular 
experience of war. The proposition is advanced that Somaliland’s violent liberation 
struggle was constitutive to its state-building project, as the anti-regime war brought 
about the foundation for a monopoly of violence, led to the state’s economic self-
reliance and accountability, and created key political institutions that survived the 
war and became important pillars of the new state thereafter. It is concluded that, 
while collective political violence is neither an angel of order nor a demon of decay, 
war can, under certain conditions, still be constitutive of state formation in today’s 
world—as is shown by Somaliland.						    

Introduction1

The arbitrary nature of colonial borders has frequently been cited as a 
cause for Africa’s protracted conflicts. Yet, while some scholars advocate 
a reconsideration of the outcome of the 1884/85 Berlin Conference,2 the 
community of states has been sharply opposed to redrawing borders in 
Africa.3 Partly deriving from this rationale, secessionist movements have 
usually been denounced as precursors of nation-state failure, regional 
Balkanization, and global anarchy. This view accompanies the domi-
nant, neo-liberal interpretation of war and peace, which demonizes vio-



104 lent conflict as “tragic vicious cycles” that constitute “development in 
reverse.”4

Somaliland challenges many of these paradigms. Not only has this 
de facto state reverted to colonial borders upon its declaration of inde-
pendence, but it has also managed to break out of the “tragic vicious 
cycles” of conflict. While Somalia’s South, after eighteen years of con-
flict and well over two dozen peace conferences, is still a long way from 
peace and stability, its northern break-away region has “autonomously”5 
established comparatively viable structures of governance and developed 
into “one of the most stable polities in the Horn.”6 Why has Somaliland 
been successful in establishing peace, and how did the rebellion against 
the dictatorial Siyad Barre regime become a de facto secessionist move-
ment and a relatively successful state-building project?

Countering the argument that today’s wars “do not make states, but 
rather unravel them,”7 and challenging general liberal understandings 
of war and peace, this article proposes that war has been constitutive to 
Somaliland’s development.8 The following section casts a critical eye on 
past explanations, which have focused on the role of “traditional” in-
stitutions. The proposition that a “bellicose peace” argument, informed 
by a politico-economic approach, offers a more fitting explanation for 
Somaliland’s peace- and state-building is theoretically substantiated in 
section three. Section four provides an empirical analysis of war- and 
state-making in Somaliland. Section five draws conclusions. 

Water under the Bridge:  
Past Accounts of Somaliland’s “Success Story”

Somaliland is a particularly interesting case of de facto secession and 
state formation. Not only has Somalia been considered homogeneous in 
ethnic and other terms,9 as constituting the sole irredentist state in sub-
Saharan Africa,10 and as representing a “nation in search of a state,”11 
but also Somaliland’s chief rebel movement did not pursue an explicit 
secessionist policy.12 Why then did Somaliland “secede”? 

Accounts of Somaliland’s De Facto Secession

The question of why Somaliland officially annulled its three decades of 
union with Somalia on May 18, 1991—a union into which it had rushed 
so enthusiastically—is generally answered by pointing to long-standing 
grievances that the North-West suffered at the hands of the South since 
the unification of the British protectorate of Somaliland and the Ital-



105ian colony of Somalia in 1960.13 Reference is often made to the politi-
cal marginalization and economic neglect of the northern populations 
in general, and the Isaaq clan in particular, who reacted by boycotting 
the constitutional referendum of June 1961. Furthermore, in attempts 
to justify Somaliland’s de facto secession, the long-standing argument of 
Somalia’s homogeneity has been called into question.14

These common explanations advanced to account for Somaliland’s 
de facto secession have been challenged by alternative interpretations. 
It has been postulated that the root causes of conflict lie in competition 
over resources and power,15 that the antagonisms among the petite bour-
geoisie were a key factor,16 and that Somaliland’s de facto secession was 
based not on grievances but rather on greed, as certain groups in Soma-
liland had a vested interest in independence, from which they ultimately 
profited.17 While I agree that popular grievances contributed to the quest 
for the annulment of the Somali union, the politico-economic dynamics 
are not to be neglected. Although numerous Isaaq had migrated to the 
South and had a stake in Somalia’s flourishing economy, Siyad Barre did 
continue to reduce the political and economic space in which northern 
elites could perform and from which they could profit.18

While the motivations for Somaliland’s de facto secession provide 
one complex side of the story, the process and accomplishment of seces-
sion are another. Thus, we now turn from the question of why Somali-
land seceded to the question of how it could be successful.

Explanations of the Somaliland “Success Story”

Commentators frequently credit Somaliland’s success in re-establishing 
functioning institutions of governance to the revival of traditional insti-
tutions.19 The general argument is that clan elders successfully applied 
traditional reconciliation mechanisms among antagonistic clans and are 
thus “responsible for the success of Somaliland today.”20 This reason-
ing is linked to the “colonial difference” thesis, which cites divergent 
colonial practices in British and Italian Somalia as an explanatory vari-
able: While in Southern Somalia Italian direct colonialism extinguished 
traditional institutions, they are said to have survived under the British 
policy of “indirect rule” and “benign neglect.”21 As a consequence, post-
civil war Somaliland was in a better politico-cultural situation to revive 
its traditional institutions than South-Central Somalia. 

Although there is some truth in these arguments and the “elders” 
are, indeed, to be attributed a major role in Somaliland’s peace-making 
process, this perspective has its flaws. Not only is the notion of “elders” 



106 quite contested,22 but the explanation also displays “traditional” struc-
tures as static, ignoring the fact that they were changed by the (post-)co-
lonial regimes over the previous decades.23 The explanation turns a blind 
eye to the fact that “traditional” structures in the South had survived co-
lonialism, “scientific socialism,” and civil war. Thus the role of southern 
“traditional elders … has been both visible and positive.”24 The argument 
also conceals the fact that Somaliland’s “elders” have not always been 
successful in their peace-making and state-building efforts.25 While it is 
true that these accounts do not necessarily provide a counter-argument 
to the important role the “elders” played, they clarify that Somaliland’s 
peace- and state-making has neither necessarily nor solely depended on 
“traditional institutions.” 

The “traditional peace” argument can be challenged in numerous 
ways. In fact, I argue that the importance of changes in the “traditional 
institutions” over the decades of colonialism is marginal, and that 
the more important consideration for someone wishing to follow a 
“traditional peace” argument is how these “traditional” institutions 
were (re)shaped and (ab)used in the wake of state collapse. Beyond this, 
however, I contend that a more compelling explanation of the contrasting 
fortunes of North and South Somalia lies in the divergent performance of 
warfare. How did civil conflict differ between North and South Somalia? 
Why does “war make states”26 in Somaliland, while it “unmakes states”27 
in Somalia?

A Theoretical Watershed: Warfare and its Creative 
Potential

Historical accounts of state-building emphasize the crucial contribution 
of war. Charles Tilly’s statement that “war makes states and states make 
war”28 is infamous in this regard, but other accounts also point to the fact 
that coercion and violence, as well as transformations of social structures 
due to war, have been the bedrock of state formation.29 Naturally, there is 
significant debate about the extent to which European history foreshad-
ows current developments of “non-consolidated” states. While some sug-
gest that “many of the new states of today are engaged in struggles whose 
logic is similar to that of the European period”30 and that “war can make 
states in the contemporary world,”31 others are more sceptical, counter-
ing that “the European experience does not provide a template for state-
making in other regions of the world,”32 and that “the ‘war makes states’ 
argument no longer holds.”33



107While it should be acknowledged that collective political violence 
is neither an angel of order nor a demon of decay,34 this article chal-
lenges propositions contending that “the connection between war and 
state-making … does not appear to be present at all in the weak states in 
the Third World,”35 and that “[c]ountries abandoned by the international 
development community show few signs of autonomous recovery.”36 I 
will theorize and, later, empirically show that “war is not equal to the 
breakdown of societal order,”37 and address the question of how warfare 
may still be constitutive of state formation.

Warfare and the Monopoly of Violence

The need to establish a monopoly of violence, as a condition for state-
building, lies at the heart of any Weberian conception of the state. This 
argument is uncontested even among many “war-makes-states” critics, 
although the monopolization of coercive means has, historically, been 
generally achieved by the means of war.38 According to these accounts, 
war has not only been a central means of displacing, subduing, or elimi-
nating competitors, but has also been instrumental in building adminis-
trative structures that are central to state formation. Although the “new 
wars” literature denies the legitimate ascription of such state-building 
characteristics to current wars, the fact that “military victory is associ-
ated with a more stable and durable peace” can hardly be disputed.39 
By resolving political conflict, reducing “institutional multiplicity,”40 and 
creating administrative structures, war can thus be constitutive of state 
formation, and may, furthermore, bring economic advantages.

Warfare and the Monopoly of Revenue 

As all governments, regardless of their type, require an economic foun-
dation in order to rule,41 the monopolization of the use of physical force 
has, historically, been inextricably linked to the development of a mo-
nopoly of taxation. Thus, it has been argued that “[m]uch of the insti-
tutional apparatus of modern government and economic management 
has its origins in this compulsion to finance wars.”42 The importance 
of taxation has been considered of such importance that Maraget Levi 
claimed that “[t]he history of state revenue production is the history of 
the evolution of the state,”43 and Bhavnani and Snyder advanced a “no 
revenue, no regime” hypothesis.44 Besides the fact that war may play a 
constitutive role in state formation in the military and economic realms, 



108 it can also benefit the political accommodation of elites, which is a key 
factor in regime stability. 

Warfare and Politico-Economic Settlements 

In order to establish monopolies of violence and revenue, diverse elites 
must be accommodated. Elites bargain for power, influence, and riches, 
eventually forming an “elite cartel” to enforce and protect their inter-
ests. This “elite cartel” is fundamental for the success of state-building 
projects.45 In this sense, Tilly argues that “the organization of major 
social classes within a state’s territory, and their relations to the state, 
significantly affected the strategies rulers employed to extract resources, 
the resistance they met, the struggle that resulted, the sorts of durable 
organization that extraction and struggle laid down, and therefore the 
efficiency of resource extraction.”46 Warfare plays a critical role in the 
negotiation of such “elite bargains” partly because it is one of the most 
effective means of integrating, displacing, or crushing competing elites. 

Grist to the Mill: Somaliland Blemished by War

Against this backdrop of inadequate explanations for Somaliland’s suc-
cess and the theoretical considerations presented earlier, several scholars 
have pointed to the link between violent conflict and state-building in 
the Horn of Africa in general, and Somaliland in particular.47 Not only 
is Somaliland’s internal peace and solidarity considered “very much a 
product of war,”48 but this self-styled state is also said to “[have] its origins 
in the war that led to the collapse of the Somali state.”49 Yet, despite these 
acknowledgements of the role of warfare in its development, the ques-
tion of how “war made Somaliland” remains largely unresolved. 

The subsequent paragraphs provide a first approach in analysing 
the connection between warfare and state-building in the case of Soma-
liland. Intrinsically, I argue that any meaningful analysis of Somaliland’s 
state formation project needs to go beyond May 18, 1991 (the date of 
Somaliland’s declaration of independence), and beyond May 5, 1993 (the 
date of Mohamed Ibrahim Egal’s election as President of Somaliland), in 
order to encompass both the violent anti-regime struggle against Siyad 
Barre as well as Somaliland’s civil wars of the mid-1990s and their re-
spective state-building implications. However, due to space limitations 
and the fact that past accounts of Somaliland’s state-building have tended 
to exclude the pre-1991 period, the subsequent analysis focuses on how 
the decade-long anti-regime war has been constitutive of the formation 



109of Somaliland. I challenge the “traditional peace” argument by present-
ing an alternative “bellicose peace” interpretation.

Setting the Scene: Anti-Regime Struggles in Somalia

In light of the lost 1977/78 irredentist war against Ethiopia, armed resist-
ance against Barre’s increasingly repressive regime took root. Among 
the first anti-regime forces to form was the Somali National Movement 
(snm), which was established in London on April 6, 1981. Having been 
an elitist Diaspora group at its inception, after years of guerrilla warfare 
the snm incrementally turned into a mass movement. This was particu-
larly true after May 1988, when Siyad Barre ordered aerial bombings 
of Hargeysa and Burco, Somaliland’s two largest cities, and when the 
snm was expelled from its exile base in Ethiopia. While the number of 
snm fighters was roughly 1,200 men until then,50 the rebel movement 
gradually increased in numbers and took on such magnitude that some 
estimated it having had up to 50,000 fighters,51 leading Prunier to con-
clude that there was no rebel movement as such but “simply the Isaaq 
people up in arms.”52

Facing such largely clan-based rebel movements, Barre applied “di-
vide and rule” tactics to fend off the threat. However, arming the Oga-
deen refugees who had settled on Isaaq soil, and stirring up clan opposi-
tion by mobilizing other clans residing in the North-West—mainly Gad-
aburse, Isse, Dhulbahante, and Warsangeli—“only served to accelerate 
the transformation of the snm guerrilla war into a conventional one.”53 
Due to snm’s military achievements and a waning dictatorship, other 
rebel movements flourished in the period around the regime’s collapse 
in 1991.54 By the time the South saw the establishment of proto-political 
clan organizations, the snm was already in demise and in the process of 
handing control over to a civilian administration. To what extent had the 
snm already laid the foundations of a de facto state at this stage?

Military Features of the Anti-Regime War in North-West Somalia 

While Adam writes that the snm was a “weak, inexperienced, decentral-
ized, clan-based” organization, which Prunier believes was “unable to 
provide capable national leadership and vision,”55 its warfare contained 
factors arguably constitutive of state-building. Among these “bellicose 
state-building benefits” were the achievement of a military victory and 
the installation of a monopoly of violence in almost all parts of the 
former British protectorate.



110 Since the end of the Ogadeen war in 1978, the North-West experi-
enced a softening of the state’s monopoly of power. Not only did Siyad 
Barre arm and mobilize Ogadeen refugees against the rising Isaaq chal-
lenge, but he also supported the establishment of diverse clan-based 
paramilitaries to counter the Isaaq threat. Yet neither these forces nor 
the Somali National Army (sna) could prevent the snm from emerging 
from war as the “most powerful military force in the north-west,”56 hav-
ing achieved “outstanding military success,”57 and consequently being 
able to make a “legitimate claim to exercise power.”58 The snm’s mili-
tary supremacy prevented opposition movements in North-West Somalia 
from pursuing “any viable alternative” to engaging in peace talks.59 In-
deed, the involvement of “elders“ in the peace- and state-building proc-
ess was antedated and complemented by a military victory. 

Another “bellicose state-building benefit” from which Somaliland 
profited was grounded in the military-strategic organization of its forces. 
While the snm’s early anti-regime struggle was carried out by a rela-
tively small group of “full-time” guerrilla fighters, the 1988-91 era was 
characterized by a highly decentralized force of “part-time” combatants 
that were mobilized and supported by their respective clan networks.60 
The recruitment of “sporadic” fighters through clan networks and the 
decentralized organization of the rank and file yielded several benefits 
for a successful war-to-peace transition. First, this meant that the fighters 
were under the relatively tight control of their respective communities, 
whom they had liberated from the sna. This control discouraged these 
fighters from looting property and committing atrocities. Second, since 
the war and its spoils had not provided a livelihood for most fighters, 
many disarmed voluntarily instead of giving into “warlordism.”61 Final-
ly, the fact that the fighters were rooted in their communities facilitated 
not only their post-war reintegration but also assured the post-war, snm-
dominated administration a broad popular support base—at least among 
the dominant population of the Isaaq. 

The long-standing military doctrine of “clan self-determination” 
proved beneficial at the onset of “post-war” reconciliation. This doctrine 
was based on the “conviction in the snm that one clan cannot ‘liberate’ 
another, or by extension subjugate it,”63 and resulted in the snm refrain-
ing from enforcing its authority over non-Isaaq territory. While the doc-
trine’s enforcement was facilitated by the relatively coherent clan settle-
ment pattern in Somaliland, it resulted in reduced potential for fighters 
to commit atrocities and loot property, which could have fueled inter-
clan greed and grievances. However, it indicated that the snm “did sub-
ordinate violence as a means to clearly-stated political ends” and greatly 
enhanced chances to make peace.64
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in which it was conducted in the North appears to have contributed to 
Somaliland’s state formation. The war allowed the snm as well as the 
transitional government—drawn from its ranks65—to establish a mo-
nopoly of power. As Reno has it, “[i]n the provisional government that 
followed, Tuur’s political authority rested upon his direct control over 
armed units.”66 However, due to various circumstances, the power mo-
nopoly evaporated in subsequent years but was restored by President 
Mohamed Ibrahim Egal in the mid-1990s and did not dissipate to any 
extent comparable to the era prior to the anti-regime war. 

Economic Features of the Anti-Regime War in North-West Somalia 

Arguably, “[m]aking money is an important … aim in warfare,”67 and 
southern rebel movements appear to have had easy access to large 
amounts of capital, with which they could finance their forces.68 Contra-
rily, the snm was forced to establish internal mechanisms to finance the 
anti-regime war. Why was the snm financially constrained, how did it 
fund its struggle, and what effect did the nature of resource mobilization 
have on the war and its transition to peace?

First, one has to recall that the snm was established some eight years 
before most other guerrilla movements, at a time when the outcome of 
the struggle against the dictatorial regime was highly uncertain. Thus, 
major Somali(land) businessmen did not readily switch sides to have 
their assets protected and businesses enhanced by the rebels. This logic 
became much more sensible during later years of the struggle. Similarly, 
potential external funding sources, such as Libya and Ethiopia, were 
not ready to grant the snm financial support.69 Apart from some “to-
ken contributions”70 in the form of ammunition and fuel, “the snm had 
never received any substantial external aid,”71 thereby necessitating the 
development of internal fund-raising mechanisms.

In the early days, the snm raised resources among the Isaaq Diaspora 
by means of a “highly evolved fund-raising structure.”72 At its inception, 
the movement was both politically and financially “more representative 
of Somaliland’s exile communities than of its local population.”73 Yet, 
because the Somali community abroad was an irregular and insufficient 
financial foundation, the snm was forced to explore further economic 
sources.74

The snm started to “raise funds through deals with commercial 
intermediaries within the abban system constructed outside of Barre’s 
control.”75 Abbans are clan-based credit systems that were established 



112 as protection from Barre’s nationalization policies during the 1970s, 
mainly due to the northern businessmen’s increasing politico-economic 
marginalization. Abbans enabled these businessmen to tap into locally 
organized informal remittance systems, which used customary clan 
authorities to guarantee contracts and protection, and to adjudicate on 
disputes. Entrepreneurial behaviour was not suppressed but contained, 
which prohibited the evolution of a political economy in which militia 
leaders were also principal business operators.76 Simultaneously, clan 
elders gained major control over the politico-economic process.77

The snm’s third economic source lay in Somaliland’s population. 
Given the organization’s expulsion from its Ethiopian sanctuary follow-
ing the non-hostility agreement signed between Mengistu Haile Mariam 
and Barre on April 3, 1988, the swelling of its ranks after the bombing 
of Hargeysa and Burco in May 1988, and the snm’s subsequent major 
military offensive, the rebel movement relied on local communities and 
developed “a popular support base among the Isaaq.”78 Fundraising was 
no longer organized by the snm officers and its Central Committee but 
by the different Isaaq subclans for their own militias.79 Increasingly, the 
snm came to rely on the population through the imposition of compul-
sory tolls—each household had to send a male to the snm forces and 
make payments of one sheep (or its equivalent in cash) at least once a 
year.80 These rules were applied strictly during the war.81 As local re-
sources could hardly be mobilized in the absence of the communities’ 
elders’ support, the latter gained an increasing say in, and control over, 
the finances of the snm.82

The resulting economic self-reliance83 was “unique among liberation 
movements, past and present,”84 and led not only to the movement’s 
economic independence, but also “enhanced [its] accountability to its nu-
merous supporters.”85 Besides, the support of the population meant that 
there could no longer be passive sympathizers and that snm fighters were 
discouraged from looting and preying upon communities that “provided 
critical income from remittances and which were the bases of the com-
mercial organizations essential to the militia’s continued survival.”86

These war trajectories have partially continued in post-war Soma-
liland, although “[t]he snm’s highly evolved fund-raising structure … 
collapsed almost as soon as victory was realized.”87 On the one hand, 
“the government has relied on the business community for finan-
cial assistance”;88 on the other hand, the emergency laws enacted by 
the council of elders during the war jeopardized the functioning of the 
traditional system of blood money payment and instead introduced the 
basis for taxation.89 Somaliland continued the snm legacy of tariffing 
imported Ethiopian khat90 and started developing its taxation structures 



113to such an extent that, by 2005, “some 95% of the resources that finance 
the activities of the government [were] locally mobilized, mostly through 
taxation.”91 

Political Features of the Anti-Regime War in North-West Somalia

A third feature of warfare that positively shaped developments in Somal-
iland lies in the snm’s political organization. While the quite democratic 
nature of the movement favourably impacted the war-to-peace transi-
tion, the kind of warfare pursued by the snm resulted in the creation 
of political institutions that have become central to Somaliland’s state 
apparatus.

“The snm evolved democratic procedures” partly by allowing broad 
participation in their congresses and exercising frequent changes in lead-
ership.92 In the decade between its inception and victory, the snm lead-
ership changed six times, with all but one chairmen being politicians 
rather than military figures.93 Due to these frequent changes of authority, 
power was institutionalized rather than personalized, and the movement 
prevented the build-up of dictatorial tendencies within itself.94 While it 
has frequently been argued that these “democratic practices” lay in the 
culture of “pastoral democracy” and a traditional shunning of “charis-
matic leaders” in Somali society, they were also “facilitated” by external 
conditions.95 According to Reno, “Mengistu also interfered in snm’s in-
ternal affairs, and had early leaders arrested to hinder the snm’s utility 
as a vehicle for personal ambitions of political entrepreneurs.”96

An increase in local resource mobilization through decentralized 
clan structures went in tandem with an increasing demand for co-de-
termination. This further prevented the development of authoritarian 
tendencies. Thus, the movement’s platform of decision-making stead-
ily grew, particularly in light of the broad-based mobilization in 1988 
when the snm transformed from a “hopelessly outnumbered and out-
gunned guerrilla band into a mass movement.”97 In parallel, the number 
of members in the snm Central Committee rose from eight in 1981 to 
ninety-nine in 1990. Partly based on this increase in intra-snm govern-
ance, Adam claims that “[a]fter 1988 the snm, for all practical purposes, 
came to constitute a counter-government with all the responsibilities that 
go with the transformation.”98

Closely connected to this is a further aspect of how the political or-
ganization of the rebel movement helped to lay the foundations for a 
post-war state. While the clan elders have come to prominence due to 
their role in “traditional” peacemaking, their role in waging the war 



114 has frequently been overlooked. When Siyad’s sna pushed the north-
ern, mainly Isaaq, population across the border into Ethiopian refugee 
camps in 1988, “[c]lan and religious elders played crucial roles, distribut-
ing food aid and other relief, adjudicating disputes, and even recruiting 
fighters for the snm.”99 As the support of the displaced communities and 
their respective elites (i.e., clan elders) was essential to boosting the anti-
regime struggle, the snm increasingly included the elders in order to 
secure their support.100 Bryden even states that “[i]n order to survive, the 
snm cadre had no choice but to lead through persuasion and consensus, 
and in the later years of the struggle even went so far as to incorporate 
the Isaaq elders into its formal membership.”101 Just as the importance 
of the elders’ support for mobilizing resources and fighters had grown 
over the course of the struggle, so did the elders’ political weight within 
the snm.102 The initial experimentation of integrating the elders was fi-
nally formalized in the form of the Guurti, a permanent council of elders 
that institutionalized and secured their participation. Within the snm, 
the Guurti became co-equal in importance with the Central Committee, 
the movement’s legislative organ, partly because it allowed the snm to 
incorporate all of Somaliland’s clans and create a broad constituency.103 
The Guurti, created in 1988, was thus a direct legacy of the war and an 
institution that was just as “modern” as “traditional” to the Somali politi-
cal environment.104

Bradbury argues that the “particular nature of the snm as a politi-
co-military movement … influenced the form of polity that emerged in 
Somaliland after the war.”105 After the snm defeated the forces of the 
dictatorial regime and convened a national congress in the city of Burco 
in April and May 1991, a transitional government (1991–1993) was estab-
lished, which reflected the organizational structure of the rebel move-
ment. Not only did the chairman and vice chairman of the snm assume 
the offices of the president and vice president respectively, but almost 
all the executive members of the snm were given a cabinet post.106 In-
deed, “the snm’s leadership structure was transferred virtually intact to 
the government of the new state.”107 Furthermore, the Guurti continued 
to thrive and prosper in the “post-war” period, becoming the de facto 
power to challenge a weak, ailing and increasingly fragmenting transi-
tional government.

Conclusion 

From these—and other—peculiarities, it can be deduced that war-mak-
ing was constitutive of state-making in Somaliland. Although a multitude 



115of factors contributed to the positive outcome of state formation in Soma-
liland, warfare played an important role, serving as a “cruel university 
in the arts of political mobilisation and popular leadership, preparing 
the snm better than most for the challenges of peacetime leadership.”108 

First, the snm did not only achieve a decisive victory and establish 
itself as the most powerful force in North-West Somalia, but it also used 
the war to restore an official monopoly of violence, which had been 
softened during the late 1970s and 1980s. Second, the snm was able to 
rely on internal funding mechanisms throughout the war, and to keep 
money separate from power to avoid inviting serious “warlordism.” In-
stead, by means of taxation, the war established a close relationship be-
tween the military and civilian population. Third, given that the greatly 
important Guurti was a direct product of war, the struggle also facilitated 
Somaliland’s state formation in a politico-administrative sense. Thus, not 
only was “[r]econciliation … helped by the military supremacy of the 
snm,”109 but the snm laid the foundations of a state if “state capability is 
measured by the capacity of a state to ‘penetrate society, regulate social 
relationships, extract resources, and appropriate or use resources in de-
termined ways’.”110

This process of state formation was anything but linear, and it expe-
rienced challenges during the “wasted years”111 of the Tuur administra-
tion, from 1991 and 1993, and the civil wars that haunted Somaliland’s 
development in the mid-1990s. How this internal strife brought the nas-
cent state to the verge of collapse but also contributed to the larger state 
formation project is another chapter of Somaliland’s bellicose process of 
state formation. While it has to be accepted that Somaliland’s achieve-
ments are, of course, not only attributed to its capacity for, and methods 
of, conducting war, it appears to be true that “[i]n sum, as happened in 
the case of medieval Europe …, warfare had played a central and indeed 
essential role in the process of nation-formation in Somaliland.”112

Hence, warfare can in fact be constitutive of state formation proc-
esses, even in Africa and even in the present day. War appears to hold 
potential for processes of state formation under the conditions that it leads 
to the replacement of power panoplies with power monopolies, that it 
establishes an economic basis within the population, and that it leads to 
favourable “elite settlements.” Yet, despite the constitutive role warfare 
has played in Somaliland’s state-building project, it is to be remembered 
that warfare is neither a necessary nor sufficient condition for state for-
mation projects. 
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abstract

Granting political autonomy to regions is a common approach for dealing with 
secessionist movements. In the aftermath of conflict, it is argued that autonomy can 
incorporate potential peace spoilers, while addressing the underlying grievances 
that led to rebellion. Autonomy strategies ultimately aim to incorporate former 
insurgents into the political system, while building the capacity and legitimacy 
of local institutions. Based on the case of Aceh, Indonesia, where a 2005 peace 
agreement sought to end a three-decade secessionist conflict, this article argues 
that these two aims—political incorporation and institution-building—are often in 
tension. Focusing on the 2006 local elections in Aceh, we illustrate how electoral 
practices led to compromises that helped to bind former rebels into the political 
settlement, but that also have the potential to undermine future good governance. 
Our analysis highlights the tensions and trade-offs between political incorporation 
and institution-building in post-conflict political environments characterized by 
patronage.								      

Introduction

The use of decentralization as a mechanism for quelling unrest in regions 
with separatist aspirations has been both a common theoretical prescrip-
tion and a policy strategy for states in the post-Cold War period.2 Federal 
or decentralized structures that devolve powers to regions are often pro-
moted to quell emerging violence in multi-ethnic states, with some evi-
dence that federalism is associated with a lower incidence of rebellion.3 
Peace settlements, aimed at ending secessionist unrest, frequently create 
new—or strengthen existing—local institutions and change the division 
of power between the centre and the region(s).4 Devolution is likely to 
promote peace in a region if it leads to improvements in the management 
of the local economy in ways that promote equitable growth, enhance 
service delivery, and result in the development and maintenance of ac-
cepted “rules of the game” for managing access to power and resource 
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125use. Such devolution arrangements have the potential to consolidate 
peace by enhancing state legitimacy.

Autonomy can potentially improve state functioning through two 
main mechanisms. First, it can lead to the political incorporation of 
former rebel groups by creating new opportunities and incentives for 
them to participate in political structures. Fresh elections for decentral-
ized bodies offer an avenue for the articulation of interests as well as the 
opportunity—if successfully elected—to play a role in managing new 
fiscal resources and to utilize new revenue-raising powers, all of which 
create a strong incentive for participation. Given that successful post-
war transitions inherently involve a move from the use of violent means 
to competition mediated through political processes, participation from 
former fighters is essential.5 Furthermore, providing mechanisms for the 
participation of former combatant groups can help resolve post-war se-
curity dilemmas and can prevent the emergence of spoilers by offering 
opportunities to compete for powerful and lucrative positions in govern-
ment.6 Second, autonomy can strengthen local institutions. Devolving 
responsibilities can turn local agents into principals, leading to a more 
effective use of state resources and regulation to enhance growth and 
public-goods provision. This may include better matching of supply and 
demand for public goods,7 or making government more responsive and 
supportive of economic growth.8 Improving institutional performance 
can thus help to address grievances related to government performance 
that underlie many conflicts, making future outbreaks of violence less 
likely. 

However, tensions can exist between these dual aims of incorpora-
tion and institution-building. As this case study of the Aceh peace proc-
ess indicates, these tensions are particularly marked in political envi-
ronments characterized by patrimonialism. Creating strong and more 
effective local institutions necessitates the promotion of meritocratic state 
structures and transparent rules of the game. Yet the prerogatives of in-
corporation may require giving preferential treatment to former parties 
to the conflict to ensure participation and “turning a blind eye” to prac-
tices that do not fit with democratic norms. In places where politics 
is strongly patrimonial, the difficulties of institution-building are com-
pounded. Institution-building tends to be a medium- to long-term goal; 
in the short term, dealing with potential spoilers (through incorpora-
tion) is often prioritized over enhancing state performance. However, in 
political environments characterized by patronage, insufficient focus on 
transparency and institutional performance in the short term may lead 
to a reproduction of patterns of political behaviour that fed the conflict 
in the first place. This can undercut any future legitimacy gains, which 



126 are fundamental to post-conflict stability. As Cheng and Zaum note, 
“corruption may be necessary to bring an end to war, but offering this 
type of a carrot could also sow the seeds of future political and economic 
instability.”9 

This article focuses on the ways in which this tension has played out 
in Aceh, Indonesia’s westernmost province. The 2005 Helsinki peace 
agreement sought to end a three-decade separatist war that killed around 
thirty thousand people, by including provisions for enhanced regional 
autonomy. This agreement and the subsequent Law on Governing Aceh 
(loga) contained a series of provisions to give the province significant 
powers and resources, and created mechanisms for former guerrillas to 
access power quickly. The 2006 elections, which came sixteen months 
after the peace agreement, provided the first opportunity for former 
combatants to be incorporated into provincial political structures. As we 
argue below, these elections influenced how Aceh’s institutions would 
function post-election. Weaknesses in electoral practices sometimes re-
flected conscious choices to trade proper implementation of procedures 
for more effective incorporation of former combatants. At other times 
these weaknesses merely resulted from the kind of poor government per-
formance characteristic of a patronage system. In both cases, however, 
political incorporation became easier and subsequent institution-building 
was rendered more difficult.

We begin by discussing the history of devolution and autonomy as 
a peace-maintenance measure in Indonesia and then outline how the 
2005 peace agreement and the loga provided opportunities for both 
incorporation and institution-building. We will then focus on the 2006 
elections in Aceh, examining their function and how they affected post-
election governance. 

Conflict and Autonomy in Aceh

The history of Indonesia since its independence from the Dutch in the 
1940s has involved continuous attempts to keep this most diverse and 
geographically scattered country together. Various strategies have been 
used, most notably: the promotion of a common language; the use of 
legal instruments to homogenize cultural and political structures; the 
provision of development through standardized hierarchical structures; 
the encouragement of nationalist discourses and readings of history; and 
a territorial command structure with military stationed in every sub-
district throughout the country. Each required a strong, centralized state 
to impose order and uniformity across thousands of islands. The rapid 



127collapse of Suharto’s “New Order” regime in May 1998 illustrated how 
dysfunctional the system had become. Corruption-riddled bureaucratic 
structures, with few (if any) local checks and balances and accountabili-
ty mechanisms, were increasingly unable to deliver the development and 
growth on which Suharto’s legitimacy was predicated. Simultaneously, 
rising violence showed weaknesses in the top-down approach of main-
taining order through pre-emptive intervention by the security forces.10

When Suharto fell, the new government sought a radical change in 
the governance structure of the country. Decentralization, it was hoped, 
would lead to improvements in public service provision.11 While com-
munal and secessionist violence raged across a number of islands, decen-
tralization was also envisioned as a way of incorporating those with se-
cessionist aspirations or local grievances into a reconstituted Indonesian 
political order.12 Federalism was not considered as an option because 
of its links to attempts by the Dutch to maintain control over their East 
Indies.13 Instead, “big bang” decentralization provided resources to rural 
and urban districts.14 Law 22/1999 on regional governance ceded author-
ity to regional governments in all fields except defence, security, foreign 
policy, monetary policy, the legal system, and religious matters.15 Law 
25/1999 on fiscal balance more than quadrupled the revenues of regional 
governments. Devolution of powers and resources went even further in 
Papua and Aceh, where separatist unrest posed a challenge to national 
unity.16 In Aceh, Special Autonomy Law 18/2001 sought to address the 
political, economic, and cultural grievances of the Acehnese people.17 

These initiatives had long historical antecedents. In the 1940s, the 
Acehnese were strong supporters of, and participants in, Indonesia’s 
independence movement.18 In recognition of this, Aceh was awarded 
“special territory” status.19 However, this status was changed in 1951 and 
Aceh was incorporated into the neighbouring North Sumatra province. 
The incorporation of Aceh fuelled existing tensions over the exclusion of 
the Jakarta Charter, which obliged Muslims to follow Islamic Sharia law, 
as a preamble to the constitution. The Acehnese were at the heart of the 
Darul Islam rebellion, which called for an Islamic Indonesian state. In 
1962 the conflict was resolved by re-establishing Aceh’s special status and 
promising local autonomy to manage religious, educational, and custom-
ary law affairs. However, Suharto unilaterally withdrew these provisions 
in 1974. Two years later, Hasan di Tiro, a descendant of the last sultan 
of Aceh, declared the formation of the Free Aceh Movement (or gam, to 
use its Indonesian acronym) and independence from Indonesia. 

gam built upon the grievances of the many Acehnese who had 
failed to benefit from the discovery and development of massive natural 
gas fields off the east coast of the province.20 The movement grew in size 



128 in the 1980s as fighters were trained in Libya. In response, the Indone-
sian military sought to destroy gam with force, categorizing Aceh as a 
Military Operation Zone in August 1989 and launching a ten-year cam-
paign which killed thousands and resulted in widespread human rights 
abuses.21 This only strengthened gam, who recruited from among those 
who had lost family members or witnessed atrocities. After East Timor 
declared independence, momentum built in Aceh for a referendum on 
the province’s status. In November 1999, a rally of 1.5 million people 
called for Acehnese self-determination.22

Under President Wahid, peace talks began in the context of a deteri-
orating security environment. A humanitarian pause to the conflict was 
declared in September 2000 but had little effect, with gam using the 
opportunity to consolidate control of territory and recruit troops. Special 
Autonomy was designed to undercut gam’s support base. Seventy per 
cent of oil and gas revenues were to be retained within the province and 
direct elections of the local government executive were provided for.23 
The implementation of Sharia law recognized the prominence of Islam 
in Aceh and the province’s historical distinctiveness. However, the Spe-
cial Autonomy Law was never fully implemented. 

The Cessation of Hostilities Agreement of December 2002 collapsed 
just six months later due to spoiler activities from both sides.24 As mar-
tial law was applied, and thousands of additional troops arrived in an 
unsuccessful attempt to wipe out gam and separatist sentiment by mili-
tary means, thoughts of a political or economic solution to the conflict 
faded. Only after the accession to power of a new Indonesian president 
and vice president with both military and peace-making credentials did 
attention again focus on using legal tools and political and economic 
arrangements as a means of bringing peace to Aceh.25 After the devas-
tating Indian Ocean tsunami of December 26, 2004, peace talks went 
public and a new accord—the Helsinki Memorandum of Understanding 
(mou)—was signed on August 15, 2005, offering new hope for peace.26 
The mou and its implementing legislation, the Law on Governing Aceh 
(loga), extended the provisions of the Special Autonomy Law. 

The Helsinki Memorandum of Understanding and the 
Law on Governing Aceh

The mou and the loga provide a framework that redefines Aceh’s 
role within the Indonesian state in ways that might lead to sustainable 
peace.27 Through changes to the local electoral system, decentralization 
of power and authority to local institutions, and the allocation of signifi-



129cantly increased financial resources, the framework provides incentives 
and mechanisms for both incorporating gam members and potentially 
improving the capacity and performance of local institutions. Of most 
importance, the mou and loga establish a special electoral system for 
Aceh, which facilitates the inclusion of gam and local political prefer-
ences more broadly. 

The preamble of the mou states that the Government of Indonesia 
and gam will create conditions for “fair and democratic” government 
and that direct local elections—referred to in Indonesian as pilkada28—
will be held shortly after the peace agreement is signed.29 It also stipulates 
a number of changes to the electoral system, establishing that independ-
ent candidates could, for the first time in Indonesia’s history, contest the 
2006 elections30 and that local political parties would be allowed, also 
for the first time, to contest legislative elections from 2009 onwards.31 
This staged approach—allowing independent candidates, then local 
parties—gave an opportunity for former rebels to stand while gam was 
still forming a political party, a process that would require some time. 
The mou also established that the Indonesian government would grant 
amnesty to all persons who had participated in gam activities and states 
that they “will have all political, economic and social rights as well as 
the right to participate freely in the political process both in Aceh and on 
the national level.”32 This enabled former gam rebels operating within 
Indonesia, as well as those in exile, to participate in the elections with-
out discrimination.

The mou and loga provide extra powers and resources for the new 
Acehnese government to manage, factors that strengthened incentives 
for former combatants and others to compete in the elections. For exam-
ple, these agreements promise Aceh seventy per cent of “all current and 
future hydrocarbon deposits and other natural resources in the territory 
of Aceh as well as in the territorial sea surrounding Aceh.”33 The loga 
pledges an additional two per cent of the Dana Alokasi Umum (dau), 
which is the discretionary block grant from the centre to the regions 
aimed at equalizing the fiscal capacity of regional governments, for fif-
teen years, starting in 2008, and an additional one per cent for five years 
after. The money is to be paid into a “Special Autonomy Fund” managed 
by the provincial government.34 Furthermore, the mou states that Aceh 
has the authority to “regulate and implement government functions in 
all public sectors except … [those] of national character, foreign affairs, 
defense, security, justice, monetary affairs, national fiscal affairs, and 
certain functions in the field of religion.”35 Indeed, almost thirty-two 
thousand non-Acehnese military and police withdrew from the province 
following the signing of the mou. The mou also states that the head of 



130 the Aceh administration shall approve the appointment of the chief of 
police in Aceh and that recruitment and training should take place “in 
consultation with and with the consent of the Aceh administration.”36 
The loga broadly applies these provisions.

As such, the peace agreement and its implementing law provide a 
powerful set of incentives and mechanisms for facilitating the incorpora-
tion of former rebels into the state. They also provide significant powers 
and resources, which empower local institutions and bring decision-
making closer to the Acehnese people. Determining whether and how 
these changes incorporate the former rebels and facilitate the resolu-
tion of underlying grievances requires investigating the implementation 
of these new institutional arrangements in practice. Analysing Aceh’s 
first post-conflict elections, and their immediate aftermath, provides a 
window for examining whether the institutional changes facilitated the 
incorporation of gam into the political system and whether they estab-
lished a strong basis for addressing issues relating to Aceh’s place within 
Indonesia in the long term. 

Peaceful Political Incorporation: The 2006  
Post-Conflict Elections 

Direct executive elections for the positions of provincial governor and 
heads of all twenty-one rural and urban districts (kabupaten and kotama-
dya) were held in Aceh between December 2006 and January 2008.37 
They were widely seen as a success, were deemed “free and fair,” and 
there was minimal political violence.38 The results were accepted both 
in Aceh and Jakarta, and the elections received positive coverage from 
Indonesian and international monitoring groups. Given the context in 
which the elections occurred—less than two years after the Helsinki 
peace process ended three decades of protracted violent conflict—this 
was an impressive achievement. 

The elections provided a mechanism for incorporating the former 
rebel group, gam, into the political system. gam-affiliated candidates 
participated in all levels of elections, including the provincial race and 
most of the district races. The independent gam-affiliated ticket—which 
consisted of Irwandi Yusuf, a former rebel leader, and Muhammad 
Nazar, a prominent former independence activist—won the gubernato-
rial election in the first round with 38 per cent of the vote, far ahead 
of the runner-up candidate pair from a national Islamic party (which 
obtained 16 per cent and, notably, contained a gam-affiliated vice-Gov-
ernor candidate)—see Table 1. Political participation amongst former 



131rebels was not confined to the elites. A representative sample of over one 
thousand former combatants found that 92 per cent of male and 90 per 
cent of female combatants reported voting in the elections, higher than 
the 88 per cent level for other civilians.39

Table 1: Results of the Gubernatorial Election

No. Party Result (%)

1 Independent (GAM) 38.2

2 PPP* 16.6

3 Golkar, PDIP, PKPI 13.9

4 PAN, PKS 10.6

5 Independent 7.8

6 PBB 5.5

7 PBR, PPNUI, PKB 3.9

8 Independent 3.2

Source: Clark and Palmer (2008)40

*Note: the PPP candidates also had an affiliation to elements within GAM. Other 
candidate pairings were not linked to GAM. 

The 2006 elections were remarkable for the extent to which gam became 
a mainstream and important local political player. In the district races, 
gam-affiliated independent candidates won nine district head positions. 
Even in those districts where gam candidates failed to win, they often 
fared well, coming in second or third. Furthermore, the independent gam 
gubernatorial pair was the highest ranked candidate in seven of the twelve 
districts that gam failed to win at the district level.41 

This political incorporation of former combatants was accomplished 
with a remarkably low level of political violence. Over an eight-month 
period from July 2006, local newspapers recorded twenty-eight violent 
election-related incidents, which included physical attacks and kidnap-
pings, serious intimidation, as well as physical destruction of party at-
tributes.42 This rate of violence is exceptionally low considering that over 
this same period, seventy-three incidents of non-election related violent 
local-level conflict were recorded.43 Violent incidents accounted for just 
eleven per cent of all election-related conflicts recorded, a rate similar 
to those recorded in provinces not affected by large-scale communal or 
separatist violence.44

In contrast to the low levels of electoral violence, there was signifi-
cant non-violent political conflict during the election period. 231 such 
incidents were recorded. Most concerned procedural questions and im-
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133plicated state actors—particularly the Independent Election Commission 
(kip) and the Election Supervisory Committee (Panwaslih). Figure 1 il-
lustrates how the number of violent and non-violent election-related in-
cidents evolved over time.

Aceh’s Electoral and Political Practices:  
Explaining Peaceful Incorporation

High levels of gam participation at both the elite and local levels, the 
success of gam-affiliated candidates, and the peacefulness in which they 
and other candidates competed, all attest to the success of the elections 
in supporting the war-to-peace transition. Rarely have immediate post-
conflict elections gone so well. This resounding success begs the ques-
tion: Why did a greater number of election-related conflicts not escalate 
into violence, as is so often the case in post-conflict contexts? The answer 
lies in the ways in which the institutions responsible for the elections 
managed conflict and political competition and in the nature of Aceh’s 
patrimonial political system. 

Four factors were critical in ensuring the peaceful political incorpora-
tion of the former combatants. First, electoral institutions played an impor-
tant role in promoting peaceful local elections through a public informa-
tion campaign and, more importantly, adopted a conflict mitigating, “flex-
ible” approach to interpreting and applying electoral regulations. Second, 
the presence of the Aceh Monitoring Mission (amm), an eu-asean peace 
mission that arrived as part of the peace deal, helped to ensure that the 
Indonesian military and police did not disrupt or influence the outcome 
of the elections. Third, gam’s superior grassroots network—the same net-
work that had allowed it to function as a rebel movement—meant that 
it was better able to mobilize voters than the non-gam candidates were. 
Fourth, gam candidates benefited from two aspects of Acehnese voting 
behaviour—the strong desire for peace to continue, and deep cynicism 
towards existing leaders—which made gam a popular alternative to the 
incumbents. The first two factors explain why the election-related con-
flicts that did inevitably occur did not escalate into violence; the latter two 
factors, as well as the removal of the military from local politics, explain 
why gam could expect to do well in the elections. This expectation of 
success led to high levels of commitment to the electoral process from the 
former rebel group.



134 Electoral Institutions

Aceh’s electoral institutions, particularly those with a primary role, fo-
cused on managing political competition in the short term so as to en-
sure peaceful elections.46 This involved “bending the rules” where neces-
sary in order to avoid the escalation of conflict. Such flexibility did not 
systematically benefit gam candidates but did play a role in resolving 
tensions in a number of cases. An example of the electoral institutions’ 
flexibility, which facilitated the inclusion of gam, was the interpreta-
tion and application of the candidate verification process. The provincial 
election law states that all candidates must be able to chant the Koran. 
The verification test caused significant tensions in Aceh Utara district, a 
gam stronghold on the east coast, when it was announced that two dis-
trict head candidates, one of whom was the independent gam-affiliated 
candidate, had failed. This resulted in several disputes between various 
civil society groups, gam, and the election commission. To resolve the 
tensions, and in order to ensure the inclusion of the former rebel group 
in this key district, the original gam candidate was disqualified but gam 
was given the opportunity to field a new candidate, Ilyas Hamid, who 
subsequently passed the Koran reading test (and won the election).

Security Arrangements

The mou stipulated the withdrawal of “non-organic” security personnel 
and the successful disarmament and demobilization of gam combatants. 
This played an important role in ensuring that gam–government con-
flict was minimized.47 amm’s innovative facilitation of regular security 
meetings between gam, the military, and the civilian government both 
in the lead-up to and, to a lesser extent, during the election period estab-
lished an effective institutional space for joint information sharing, trust 
building, and problem-solving.48 These forums helped ensure that the 
military did not get politically involved and that gam refrained from in-
timidation. Most importantly, these regular meetings provided an insti-
tutional forum for quickly addressing tensions and security issues when 
they occurred during the election period.

Networks and Voter Mobilization 

The absence of strong pre-existing political affiliations played to gam’s 
advantage. Whereas in other parts of Indonesia party preferences have—
to an extent—endured since the 1955 elections,49 in Aceh the long con-



135flict with the national government resulted in voters lacking strong loyal-
ties to the national parties. Grassroots patronage networks, which rely 
on vertical connections from villagers up to leaders of parties or mass 
organizations, were also relatively undeveloped in Aceh, even though 
they are common across Indonesia.50 Whereas war had weakened the 
networks of political parties and of Islamic mass movements such as 
Nahdlatul Ulama and Muhammadiyah, gam’s war-time structure linked 
its leaders to villagers across the province. Such networks persisted after 
the peace agreement and were natural mechanisms for mobilizing vot-
ers, giving gam-affiliated candidates a great advantage over others.

gam-affiliated candidates made use of the organization’s structure to 
campaign informally in coffee shops and in casual meetings rather than 
through explicit home visits or speeches in public fora. Most non-gam 
candidates, on the other hand, campaigned through the rapid forma-
tion and deployment of hierarchical success teams (tim sukses), which 
functioned at the village, sub-district, and district level to mobilize voters 
from each stratum of society, often relying heavily on patron-client rela-
tionships. For example, the incumbent district head in Pidie managed to 
form a tim sukses consisting of contractors, businessmen, parliamentar-
ians, community figures, ulama (Muslim teachers) and ulama associa-
tions, other religious associations, and youth groups.51 This meant that 
both old elites and former combatants had reasons to believe they would 
enjoy success in the elections, giving both incentives to participate and 
thus minimizing the extent to which they used violence to garner votes. 
Ultimately, gam’s network proved more resilient in obtaining votes, as 
patron-client relations set up by tim sukses were in most cases too new 
and shallow to ensure voter loyalty.

Voter Behaviour

In addition to gam’s superior grassroots network, two styles of voting 
common in Aceh acted to augment gam’s success: “voting for peace” 
and “voting on a track record.” Although no candidates campaigned 
against the peace process, some villagers explained that they voted for 
gam-affiliated candidates because they felt they were less likely to go 
back to fighting if they were in power. Thus some voters who neither had 
a history of supporting gam nor felt that that gam would govern well 
believed that peace would best be maintained by voting for gam.52 This 
kind of “voting for peace” is common in post-conflict elections.53 

Voters also considered the track records of those candidates who 
had served in government positions in the past. Most often this worked 
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against those candidates. In Indonesia’s patronage-based political sys-
tem, incumbent bureaucrats and legislators were generally seen to be 
corrupt, nepotistic, and indifferent to the needs of the people. This vot-
ing strategy, then, generally benefited gam-affiliated candidates who, 
having never held such positions, were seen as potentially less corrupt 
alternatives. Indeed, some credited them with being advocates of the “lit-
tle people” and, through their armed struggle, having won additional 
authority and resources for Aceh from the national government.

Post-Incorporation: A Strong Basis for Addressing 
Underlying Grievances?

As a method of incorporating the former insurgents, the elections appear 
to have been a success. They consolidated a nascent peace and provided 
an effective mechanism for bringing gam into Aceh’s polity. Low lev-
els of election-related violence illustrate that the elections fulfilled the 
short-term goal of autonomy—to bring the former rebel group into the 
political process in a peaceful manner. Although the elections played an 
important role in consolidating peace, the manner in which they were 
implemented, and the nature of the political system into which former 
combatants were incorporated, have created serious challenges for post-
election governance. This leads us to question their effectiveness as an 
institution-building mechanism. 

For Aceh’s elections to provide the basis for institution-building, 
thereby addressing underlying grievances related to past governance fail-
ures, they needed to serve three key purposes. First, the elections needed 
to signal the policy priorities of politicians and ensure that politicians 
are responsive to the needs and priorities of ordinary citizens. Second, 
the elections needed to ensure that a single party or a stable coalition of 
smaller parties came to power in order to ensure that the winning candi-
dates execute their policy agenda. Finally, the elections needed to shield 
the bureaucracy, which is ultimately charged with translating policy pri-
orities into programmes and outcomes, from partisan politics.54 Aceh’s 
first post-conflict elections arguably failed on all three fronts.

This first criterion—ensuring that politicians are responsive to the 
needs and priorities of ordinary citizens—was largely unmet. Campaign 
and mobilization strategies adopted by both gam and non-gam candidates 
did not signal the policy priorities of politicians effectively. Many gam 
supporters professed very minimal knowledge of the candidates, merely 
knowing that if you support uroeng tanyoe (“our person”), then you need to 
pick candidate number five (for example) on polling day. Instead of policy 



137dialogue and grassroots mobilization around voters’ priorities, non-gam 
candidates—especially those in district races—relied heavily on spreading 
implicit or explicit promises of patronage (via tim sukses) and on co-opting 
village leaders. Indeed, rather than focusing on identifying voter needs 
and articulating policy priorities, the predominant campaign strategy of 
many candidates was to rapidly establish patronage networks. This form 
of voter mobilization was facilitated by the electoral agencies’ failure to 
rigorously implement campaign financing provisions.55 

The second criterion—ensuring that a single party or a stable coalition 
of smaller parties came to power—was also not fulfilled. It has become 
apparent in the post-election period that kip and the Panwaslih’s reluc-
tance to investigate and resolve election infractions generated political in-
stability in some districts (particularly Aceh Tengah, Aceh Tenggara, and 
Aceh Barat Daya), making it difficult for winning candidates to govern 
effectively. Problems in these districts were not related to electoral infrac-
tions per se, nor to the reluctance of election agencies to investigate, for 
infractions and timid officials were present across the province. Rather, 
the presence of powerful political incumbents who were able to use infrac-
tions as pretext for political conflict generated instability. For example, 
in Aceh Tenggara, where gam had only a minor presence, the Golkar 
incumbent lost the election to a challenger from another national party. 
However, a combination of “street power” and political manoeuvring was 
able to delay the announcement of the result and paralyse the local govern-
ment for almost an entire year.56 Even in those districts where conflict es-
calation was unlikely, winning candidates had to placate losing candidates 
who used electoral infractions as political capital. Losing candidates often 
hoped to be bought with political favour, in ways that undermined good 
governance and institutional strengthening. This form of power sharing 
helps to deal with political tensions in the short term. However, trading 
off long-term policy and planning for short-term political efficacy hardly 
strengthens Aceh’s young democratic institutions. 

The third criterion—ensuring that the bureaucracy was shielded 
from partisan politics—was also not fulfilled. There are clear signs that 
winning candidates are highly indebted to, and dependent upon, both 
their financial backers and those who mobilized the vote at the local lev-
el, and that these relationships are seriously undermining governance in 
the post-election period. Tim sukses members expected that their efforts, 
which sometimes included the provision of personal funds, would be 
rewarded after the elections. Similar demands were also made by gam 
members upon those from gam who were elected, with expectations of 
reward not only for their campaigning efforts, but also due to a sense of 
entitlement born of their long struggle.57 This suggests that corruption 



138 and patronage are highly likely to dominate any new administration, 
including any government led by gam. The attempted resignation by the 
(non-gam) elected district head of Aceh Besar, amidst rumours that he 
was unable to pay back those who had backed his candidacy, showed the 
expectations that many of those elected must satisfy.58

More recent analysis suggests that as economic opportunities decline 
in Aceh due to the withdrawal of tsunami reconstruction funds, former 
gam combatants are becoming increasingly demanding of their former 
commanders, many of whom are either in government or are using their 
political connections to the new gam administrations to build new busi-
nesses and access government contracts. Edward Aspinall notes: “After 
the December 2006 pilkada, access to contracting and other lucrative 
economic opportunities greatly expanded for gam members in areas 
where gam candidates were elected as bupati or mayors. In such areas, 
the new governments have unstated policies of directing large number of 
small-scale projects … to sagoe [local] commanders.”59

The situation in Bireuen, a district with a large gam presence on 
the east coast, is particularly instructive. There, the issue at hand was the 
degree to which gam commanders are entitled to patronage flows from 
the new district government. The gam candidate who won the district 
election, Nurdin Abdul Rahman, was a relative outsider. He had just re-
turned from exile in Australia, and some local gam factions opposed his 
nomination because he was widely viewed as a reformist. Despite Nurdin’s 
reformist credentials, his victory is seen by many—probably correctly—as 
purely the result of gam endorsement. This has generated expectations 
among many local gam leaders of access to, and influence over, the new 
“gam government.” Indeed, relations within gam broke down over the 
selection of the district secretary, a powerful position with control over the 
allocation of lucrative government contracts, and a number of violent inci-
dents took place in 2007. Internal party struggles over patronage benefits 
are common in patrimonial democracies, but when former combatants 
are involved, the potential for violence is higher. It is likely that in many 
cases this potential for violence will be mitigated through political favours 
which compromise efforts to improve institutions.

Conclusions

In concluding, it is worth briefly revisiting the arguments we have made 
in this article. Over the decades, conflict in Aceh has been driven by griev-
ances that have been framed in relation to Aceh’s place within the Indone-
sian state. Jakarta’s focus on promoting a narrowly defined conception of 



139what it means to be a province within a unitary state led many to feel that 
progress in Aceh could only be achieved through formal separation from 
Indonesia. On this basis, gam was able to mobilize those who felt disen-
franchised. The Indonesian government’s approach to the Aceh conflict 
and unrest elsewhere in the country has oscillated between the use of top-
down security approaches and the devolution of economic and political 
power to the regions. The Helsinki negotiations showed that Jakarta had 
settled on the latter strategy for Aceh, a key element of which was changes 
to the electoral system and the holding of fresh elections. 

Aceh’s first post-conflict elections successfully and peacefully incor-
porated gam into the formal political system. The elections have not, 
however, transformed politics itself. Patronage in Aceh, as in the rest 
of Indonesia, remains the dominant logic of politics, only now gam is 
controlling the flow of funds at the provincial level and in many districts. 
Indeed, the Aceh case clearly demonstrates the tension between what au-
tonomy and elections can offer in the short term—the incorporation of 
previously disenfranchised groups; and what it can (potentially) offer in 
the longer-term—the basis for good governance and a functioning state. 
This is particularly marked in political systems driven by patronage. With 
former combatants quickly integrated into patronage networks with old 
elites, elections provide a powerful mechanism for political incorpora-
tion. However, patronage makes the building of democratic institutions 
more difficult, leading to the risk of grievance accumulation in the long 
term. The context in Aceh thus meant that elections led to inclusion but 
poor governance, rather than promoting risky short-term politics that 
could lay the foundations for stronger governance. This helped to consol-
idate peace following the Helsinki agreement. But much of the difficult 
work of institution-building, necessary in order to address long-standing 
grievances in Aceh, has merely been postponed. Extra attention must be 
paid to such issues in the medium term, or the risk is that the benefits of 
rapid political inclusion will be for nothing. 
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abstract

Throughout much of its troubled history, the South Caucasus region has served 
as an arena for the competing interests of empires. Since the collapse of the 
Soviet Union, the three small countries in the region—Armenia, Azerbaijan, and 
Georgia—have struggled to overcome the legacy of seven decades of Soviet rule. 
The abrupt independence of these three states has been marked by the emergence 
of new threats from within, as the collapse of the Soviet system unleashed potent 
forces of separatism and secession, which challenge the sovereignty and territorial 
integrity of these states. This article examines the course of the conflicts, mediation 
approaches, and security implications of three secessionist entities: Abkhazia, 
South Ossetia, and Nagorno-Karabagh. Special attention is given to the us-funded 
“Georgian Train and Equip Progamme” and the implications of Turkish-Armenian 
rapprochement on the Nagorno-Karabagh conflict between Armenia and 
Azerbaijan. The article makes the case for promoting democratization, for engaging 
new political actors, and for promoting cross-border co-operation. It emphasizes 
the potential for progress on common issues as illustrated by the co-operation on 
combating wild-fires in the border area between Nagorno-Karabagh and Azerbaijan 
in 2006 led by the Organization for Security and Co-operation in Europe (osce). 
The article concludes that the real prerequisites for regional security and stability 
stem more from internal imperatives, ranging from legitimacy to leadership, than 
from external pressure or mediation. From this perspective, democratization must 
come first, prior to any effective or lasting resolution to the “frozen” conflicts of this 
“region at risk.”								      

Introduction

Historically, the South Caucasus region has served as an arena for the 
competing interests of larger empires. For the three small countries of 
the region—Armenia, Azerbaijan, and Georgia—the competition for 
power and dominance has returned, as Russia, Turkey, and Iran seek 
to exert their own influences on the region.1 Along with these threats 
to stability and security, the region struggles to overcome the legacy of 
seven decades of Soviet rule; the successor states remain burdened by a 
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146 difficult course of economic and political reform, systemic transition, 
and nation-building. However, the fragility and vulnerability of the re-
gion also stems from an internal dynamic of secession, separatism, and 
self-determination, which has triggered ethnic clashes and war.2

Georgia, Armenia, and Azerbaijan are beset by three internal con-
flicts, which represent latent security risks and constant sources of ten-
sion. Following an unsuccessful war against Russia in August 2008, 
Georgia faces the loss of Abkhazia and South Ossetia. Meanwhile, Arme-
nia and Azerbaijan continue to contest the status of the majority Armeni-
an-populated enclave of Nagorno-Karabagh.3 These secessionist entities 
remain as unresolved impediments to lasting security and stability. As 
components of this “region at risk,” each of these three countries battles 
to either restore territorial integrity after the loss of separatist regions or 
to retain irredentist gains.4

From 1988 to 1994, Armenia and Azerbaijan waged war over 
Nagorno-Karabagh, home to the region’s first and most significant mod-
ern secessionist movement, which erupted well before the collapse of 
the Soviet Union. Although effectively “frozen” by a lasting ceasefire 
reached in May 1994, the Karabagh issue continues to divide the region 
and has formed an obstacle to recent efforts to normalize relations be-
tween Armenia and Turkey.5 For Armenia, the challenge is to ensure the 
status of Karabagh as either an independent state or as a part of Armenia 
itself. Armenia’s diplomatic strategy is to only offer concessions regard-
ing Armenian-held areas of Azerbaijani territory beyond the borders of 
Nagorno-Karabagh.6 For Azerbaijan, the Karabagh conflict centers on 
the loss of its territorial integrity.7 The conflict serves as a painful re-
minder of the significant military defeat that Azerbaijan suffered after 
losing its war with the much smaller Armenia—a national humiliation 
that underpins its diplomacy regarding the conflict.8

Meanwhile, Georgia has long been plagued by an even more obvi-
ous erosion of its state authority and sovereignty. The dual conflicts of 
Abkhazia and South Ossetia pose serious threats to its statehood. While 
Georgia’s loss of territorial integrity was as extensive as Azerbaijan’s loss, 
the implications are even more far-reaching for Georgia, as Russian pow-
er and influence is a key consideration for security and stability of the 
country.9 Importantly, the brief but dramatic August 2008 war between 
Georgia and Russia effectively thawed Georgia’s two “frozen” conflicts, 
raising new considerations over the question of sovereignty versus seces-
sion, and posing fresh concerns over the future of Georgia itself. 
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The first threat to Georgian statehood and sovereignty came in its initial 
stage of independence, with the outbreak of war for control of Abkhazia 
and South Ossetia. Georgian forces sought to put down two separate 
secessionist movements, as South Ossetia initiated a campaign in 1989 
to unify with neighboring North Ossetia in the Russian Federation, and 
Abkhazia declared outright independence from Georgia in July 1992. 

The implications of the South Ossetia conflict were in some ways 
more serious, involving Russian interests as the Osset secessionist move-
ment sought to join the Russian Federation.10 However, the scale of the 
fighting was rather limited, with an estimated total number of deaths of 
between 2,000 and 4,000 and the displacement of some tens of thou-
sands of people.11 Interestingly, the conflict was triggered not by the 1989 
move for unification by the Ossets, but by the harsh and repressive re-
sponse by then-Georgian President Gamsakhurdia.12 In June 1992, Russia 
succeeded in brokering a ceasefire agreement, calling for the formation 
of a tripartite peacekeeping mission, comprised of Georgian, Osset, and 
Russian troops, to operate in a delineated “special security zone” around 
Tskhinvali, South Ossetia.13

The Abkhaz conflict escalated as Russian and North Caucasian “vol-
unteers,” who reportedly constituted the bulk of the Abkhaz separatist 
forces, successfully routed Georgian forces in 1993. At this stage, the war 
had left over 10,000 dead and resulted in over 200,000 displaced per-
sons, mostly ethnic Georgians forced from their homes in Abkhazia.14 
This forced exodus of Georgians remains one of the thorniest issues in 
the conflict, as the Georgian authorities demanded the return of their 
people prior to any negotiations over the status of Abkhazia.15 Mean-
while, the Abkhaz insisted on full recognition of their independence as 
a precondition to any large-scale repatriation.16

These conflicts failed to reach any conclusive resolution and ended 
with fragile ceasefire agreements,17 which maintain a simmering degree 
of insecurity. The wars over South Ossetia, which lasted from 1990 to 
1992, and Abkhazia, which spanned a shorter period of 1992 to 1993, 
were marked by cycles of refugee flight and significant numbers of dis-
placed persons.18 The ceasefire agreements of 1992 and 1993 brought 
a suspension of armed hostilities, which was not accompanied by any 
political reconciliation. Since then, the stalemate has been consolidated, 
as the separatist regions were backed by varying degrees of Russian sup-
port, while international mediators engaged in peacekeeping efforts lack 
the political will or leverage to attempt any longer-term “peacemaking.”19 



148 This stalemate continued as the political, economic and even military 
institutions of “proto-statehood” were formed and consolidated in Abk-
hazia and South Ossetia.20

The “frozen” and unresolved nature of these conflicts was compli-
cated by the introduction of military “peacekeepers,” which contrib-
uted to the separation of forces along artificial borders. In Abkhazia, 
the United Nations Observer Mission in Georgia (unomig) was formed 
with a mandate to monitor the ceasefire agreement, while peacekeep-
ing duties were carried out by a Russian-led force comprised of soldiers 
from the Commonwealth of Independent States (cis).21 In South Ossetia, 
the Organization for Security and Co-operation in Europe (osce) Mis-
sion in Georgia was mandated to monitor the cis peacekeeping mission. 
Prior to the August 2008 war, there were approximately 2,000 Rus-
sian “peacekeeping” troops stationed in Abkhazia and another 1,000 
deployed in South Ossetia.22

The specific characteristics of each actor contribute to the stalemate. 
Abkhazia had a long record of relative autonomy and enjoyed a degree of 
economic self-sufficiency, while South Ossetia had close ethnic, politi-
cal, and commercial links with North Ossetia. Under several consecutive 
Georgian governments, Tbilisi consistently failed to offer any real politi-
cal or economic incentives to entice either Abkhazia or South Ossetia to 
seriously consider returning to subordination under the Georgian state.23 
In the long-term, this lack of vision by Georgian officials, coupled with 
a stubborn refusal to compromise, only entrenched the determination 
of the majority of the Abkhaz and Ossets to reject any possible return to 
Georgian rule.24

Approaches to Georgian Security

During its first decade of independence, Georgia experienced a break-
down of central authority, the spread of lawlessness in several regions, 
and the emergence of paramilitary groups and “warlords” in some ar-
eas.25 The governments of both the first elected leader, nationalist Zviad 
Gamsakhurdia, and his successor, former Soviet Foreign Minister Edu-
ard Shevardnadze, faced significant challenges from such “warlordism,” 
manifested through the localized power of small militias and armed 
gangs operating with near impunity.26 Gamsakhurdia and Shevardnadze 
both attempted to combat these armed militia—with varying levels of 
success. The rise of these militias demonstrated the failure of the Geor-
gian armed forces to either effectively incorporate them into the military 



149structure, as in the case of Armenia, or to disarm and disband them, as 
in Azerbaijan.27 

Although the Shevardnadze government faced a daunting challenge, 
with conflicts already flaring in South Ossetia and Abkhazia, its inability 
to counter or contain the threat from warlords contributed to national 
instability and state insecurity. The Shevardnadze period also marked a 
loss in authority over areas other than Abkhazia and South Ossetia, as 
central control over the southwestern Ajarian Autonomous Republic and 
the pro-Gamsakhurdia western provinces diminished greatly. The break-
down in military control over these areas eroded the credibility of the 
Georgian state, weakened economic and political reforms, compounded 
corruption, and endangered overall legitimacy.28

After the “Rose Revolution” of November 2003, in which a group 
of young reformers led by former Justice Minister Mikheil Saakashvili 
forced the resignation of Shevardnadze, there were new hopes for a 
break-through in the Abkhaz and South Ossetian conflicts.29 However, 
the optimism was short-lived, as the Saakashvili administration’s focus 
on defense spending represented the first commitment to building up 
the military after several years of neglect.30 The move to prioritize the 
Georgian military signaled a wider strategy to restore central control and 
authority.31 This approach was more ambitious than previous attempts 
to intimidate or coerce Abkhazia and South Ossetia. Indeed, the Saa-
kashvili strategy marked the start of a campaign designed to check the 
erosion of central government power that had continued unabated since 
the fall of the Soviet Union.32 

In many ways, the Saakashvili government acted on the basis of the 
recognition that it inherited a collapsing state, teetering on the brink of 
becoming a “failed” state.33 Although the central Georgian government 
was still years away from being able to retake the breakaway regions 
of South Ossetia and Abkhazia by force, the new government sought to 
restore its control over the remainder of the country while ensuring its 
own political survival by leveraging its new-found nationalist credentials 
and by producing immediate economic results.34 The Georgian govern-
ment also exploited the Georgian Train and Equip Program (gtep), an 
American project to build up the Georgian army for its own long-term 
interests.35

The Georgian Train and Equip Program

In March 2002, the United States responded to the danger of Georgian 
“state failure” by launching a new $64 million programme of military 



150 assistance—the gtep, which provided specialized counter-terrorism 
training for two thousand elite Georgian troops. Designed as a flexible, 
time-phased training initiative, the gtep supplemented the existing bi-
lateral military-to-military relationship between Georgia and the United 
States, but was not designed to provide the Georgian military with offen-
sive capabilities that would upset the already delicate balance of power 
in the region.36

Through innovative “train-the-trainer” efforts, us Army Special Op-
erations personnel served as an important—and often the only—force to 
professionalize and modernize the Georgian armed forces.37 Operation-
ally, the programme centered on a counter-terrorism mission and served 
as a component of other us counter-terrorism efforts underway in the 
region in a broader campaign to bolster stability and counter Russian 
influence in the South Caucasus. The programme also shared similari-
ties with the us effort to train and equip Colombian forces involved in 
counter-insurgency and counter-drug operations.38 

The gtep suffered from two fundamental deficiencies. First, the 
early model of us military engagement in Georgia did little to address 
the reality of Georgia’s internal vulnerability. While the United States 
saw this effort as a symbolic affirmation of American commitment to 
Georgian statehood and sovereignty, the perception among many within 
Georgia—and by some in Moscow—was starkly different. The Georgian 
military viewed such us military assistance and training as the quickest 
and cheapest way to acquire the capabilities needed to retake control over 
Abkhazia and South Ossetia by force.39 

Implications of the 2008 War for Georgia

Misperceptions of both the scale of the us commitment to Georgia and the 
scope of the military benefits for Georgian forces fueled over-confidence 
regarding Georgian military capacity.40 The dangers of this were most 
evident in August 2008, when the Georgian response to an escalation 
of Russian provocations led to a seven-day Georgian-Russian war, which 
culminated in the near-final loss of both Abkhazia and South Ossetia.41 
This loss was consolidated in late August 2008, when Russia recognized 
the independence of Abkhazia and South Ossetia. 

What are the prospects for reconciliation? Without any long-term 
strategy aimed at bridging the divide between the central Georgian gov-
ernment and the separatist movements in Abkhazia and South Ossetia, 
the efficacy of international efforts at mediation will be limited. It must 
also be recognized that such external mediation will only be effective as 



151long as there is political will on all sides to find a negotiated resolution. 
The need for a political commitment to mediation by all sides is a daunt-
ing prerequisite. There is another equally formidable obstacle to resolu-
tion: the stark absence of any attractive incentive from the central au-
thorities, rooted in the consistent failure of consecutive Georgian leaders 
to recognize the need for concession and compromise with the Abkhaz 
and Osset peoples.42 Given the lack of accommodation and incentives 
from the Georgian side, Russian offers of security and political and eco-
nomic support were readily welcomed in Abkhazia and South Ossetia.

Perhaps the only viable hope for the future of a reintegrated Georgia 
presents itself as the “missed opportunity” to recast Georgia into a con-
federation or federation. However, in the wake of Russian recognition 
of the independence of Abkhazia and South Ossetia after the 2008 war, 
even a belated move by Georgia to present new incentives and induce-
ments could be seen as too little, too late for the Abkhaz and Ossets. 
It seems that the “resolution” to Georgia’s two “frozen” conflicts was 
forged neither by concession nor compromise, making negotiations at 
this stage both unlikely and unrealistic.

Nagorno-Karabagh: The Last “Frozen” Conflict

The Nagorno-Karabagh conflict, which resulted in approximately fifteen 
thousand casualties and hundreds of thousands of refugees and displaced 
persons in both Armenia and Azerbaijan, represents a political and dip-
lomatic challenge.43 Since the August 2008 Georgian-Russian war, the 
Karabagh conflict is now arguably the last remaining “frozen” conflict 
in the region. 

The Nagorno-Karabagh issue “thawed” towards the end of the Soviet 
era. As early as 1988, within the context of the Gorbachev reform period, 
self-determination for Nagorno-Karabagh emerged as the core element 
of a revived Armenian nationalism. Following the outbreak of pogroms 
(campaigns of targeted ethnic violence) against Armenians in several 
Azerbaijani cities,44 the Karabagh issue rapidly descended into open 
hostilities between Armenia and Azerbaijan.45 As a result, the Karabagh 
conflict came to symbolize Armenian unification and mobilization and 
had important implications for the political, economic, and military de-
velopment of independent Armenia. 

Militarily, the conflict was well beyond the control of the then-
Soviet-Armenian state, with military action in Karabagh dominated 
by small paramilitary units operating under autonomous command of 
Armenian commanders.46 By 1993, the unification of these paramilitary 



152 groups into a new “national army” was one of the more understated 
achievements of the first post-Soviet government, led by President Levon 
Ter-Petrosian. In the latter stages of the conflict, the unified Armenian 
forces consolidated control over most of Nagorno-Karabagh and seized 
several districts of Azerbaijan beyond the Karabagh borders. With 
both military victory and the seizure of territory—rare achievements 
in Armenian history—this success encouraged the militarization of 
Armenian society.47

Politically, the lack of legitimacy of the Soviet-Armenian state only 
strengthened the appeal of those bold enough to challenge the regime. 
Guided by Ter-Petrosian, the so-called “Karabagh Committee”48 was able 
to outflank the Soviet-Armenian leadership, maximizing the Karabagh 
issue and garnering both popular appeal and legitimacy.49 During the 
first stage of Armenian independence, this new elite emerged from a 
virtual “state of war” in Nagorno-Karabagh, which served as the prima-
ry determinant of Armenian politics at the time. Indeed, the avenue to 
political and economic power for the Armenian elite was the Nagorno-
Karabagh conflict. More moderate politicians were lost amid the rheto-
ric of Armenian nationalism.50

For Ter-Petrosian’s government, it was increasingly apparent that 
this new elite threatened to impede the overall course of democratic and 
economic reform. When the ceasefire of 199451 halted hostilities, but 
merely “froze” the underlying conflict, the resulting uneasy period of 
“neither peace nor war” enabled this new political elite to consolidate 
greater power. Steadily securing power from within the Ter-Petrosian 
government, the elite was quickly dominated by Defense Minister Serge 
Sarkisian, Prime Minister Robert Kocharian and former Defense Minis-
ter Vazgen Sarkisian. The first two were natives of Nagorno-Karabagh—
Serge Sarkisian had led the small but impressive Karabagh armed forces, 
and Kocharian previously served as the Karabagh head of state. As their 
power and ambition grew, the men came to be seen as a new political 
force, and, in 1996, they collaborated to force the resignation of Presi-
dent Ter-Petrosian.

The rise of Kocharian, who became president in subsequent elections 
in 1998 and 2003, demonstrated the ascendancy of the Karabagh elite, 
which set out to consolidate many of the country’s networks of crime 
and corruption. Thus, the Karabagh conflict—in military, political, and 
economic terms—was the first and only source for legitimacy and power 
beyond the confines of the collapsing Soviet system. The initial disparity 
between the development of the military and the emergence of the state 
within the post-Soviet context served as the foundation for the subse-
quent militarization of the Armenian state, with important implications 



153for the intractability of the conflict, such as the general “institutionaliza-
tion” of rigid nationalism and a weakening of more moderate political 
discourse. 

Mediation Approaches to the Karabagh Conflict

Militarily, the May 1994 ceasefire effectively froze the conflict and estab-
lished an informal “line of contact” running from the northern border 
of the Nagorno-Karabagh enclave to the south-eastern sector abutting 
the border with Iran.52 Since then, the conflict has been subject to an 
international mediation effort aimed at forging a negotiated resolution. 
The mediation effort has been managed by the Commission on Security 
and Co-operation in Europe (csce)—now the osce—through the so-
called Minsk Group, a body co-chaired by France, Russia, and the United 
States working in close and effective co-operation with the parties to the 
conflict.53

The long record of diplomatic activity in mediating the Nagorno-Ka-
rabagh conflict has been characterized by a period of shuttle diplomacy, 
with the Minsk Group mediators engaging each of the parties (Armenia, 
Azerbaijan, and Nagorno-Karabagh) in talks, informal meetings, and 
formal summits.54 During 1997 and 1998, the Minsk Group formulated 
and presented no less than three separate peace proposals, although 
each was rejected by one or another of the parties. The mediation effort 
then assumed a new level in 1999, as the Armenian and Azerbaijani 
presidents pursued direct talks, culminating in a March 2001 summit in 
Paris presided over by the French president.55

The Paris summit led to a follow-up summit meeting in the United 
States directed by then-Secretary of State Colin Powell that brought Ar-
menian President Kocharian and his Azerbaijani counterpart, Geidar 
Aliyev, to Key West, Florida, in April 2001. The Key West summit came 
closest to resolving the conflict, as each side made significant progress, 
yet failed at the last minute to conclude a comprehensive settlement.56 
In the wake of the summit, the Armenian and Azerbaijani presidents 
continued their talks and held a symbolically important meeting at the 
Armenian-Azerbaijani border in August 2002.57 With the death of Presi-
dent Aliyev in 2003 and the onset of presidential elections in both coun-
tries in that year, the negotiation process slowed.

In 2004, the osce mediators initiated a series of meetings in Prague 
between the Armenian and Azerbaijani foreign ministers, focusing on 
specific details to be negotiated on a ministerial level in preparation for 
subsequent presidential talks.58 This format became known as the “Prague 



154 Process,” which was designed to “reinvigorate” dialogue between the 
parties. The Prague Process continues to this day and has been bolstered 
by additional talks between the Armenian and Azerbaijani presidents, 
with the most recent meetings continuing into late 2009. The current 
peace talks focus on a draft document known as the Madrid Proposals,59 
which were presented to the conflict sides by the Minsk Group media-
tors in November 2007 as the most recent starting point for concrete 
negotiations.60

However, any real progress in the diplomatic approach to the Kara-
bagh problem seems both unlikely and, perhaps, unreasonable, for two 
reasons. First, despite a long record of mediation, there has been little 
to show for such diplomatic engagement. Nonetheless, the very fact that 
the Armenian and Azerbaijani leaders are meeting and discussing the 
conflict could be a positive development. Second, the situation on the 
ground has remained virtually unchanged since a ceasefire was signed 
sixteen years ago. The Armenian and Azerbaijani mediators have little 
domestic leverage, and since France, Russia, and the us have compet-
ing interests in the Caucasus, any real break-through over the Nagorno-
Karabagh conflict depends more on the regional leaders themselves.

Nagorno-Karabagh: The Missing Dimension of the 
Turkish-Armenian Protocols

A regional breakthrough on Nagorno-Karabagh is more possible in light 
of advances in Turkish-Armenian diplomacy. In October 2009, the for-
eign ministers of Turkey and Armenia signed two protocols: one on the 
establishment of diplomatic relations, the other on the development of 
relations between the Republic of Armenia and the Republic of Turkey.61 
Despite the controversy raised by the protocols and the opposition of the 
Armenian Diaspora,62 these developments represent a shift in the fragile 
diplomatic balance between Armenia, Turkey, and Turkey’s traditional 
ally, Azerbaijan. The relationship between Ankara and Baku has suf-
fered as a result of Armenian-Turkish rapprochement.63 It is in Turkey’s 
interest to promote negotiation between Armenia and Azerbaijan over 
Karabagh. Any progress in 2010 would affirm Turkish strategy and con-
vince Azerbaijan that the future lies more in opening borders than in 
maintaining blockades. However, Turkey has little leverage to promote 
this progress since it de-linked the Karabagh issue from negotiations on 
the protocols with Armenia.64 Consequently, Turkey stands on the side-
lines, making demands but exerting little significant power. 
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2009 alone, there are few expectations for any breakthrough in 2010.65 
The momentum generated by Turkish-Armenian diplomacy has yet to 
impact on Karabagh. In Azerbaijan, stubborn diplomacy demands noth-
ing short of the return of all of Nagorno-Karabagh and its territories, 
something that Armenia sees as a maximalist and unreasonable start-
ing point for diplomatic negotiations.66 More disturbingly, Azerbaijani 
defense spending now exceeds $1.3 billion annually, exacerbating the 
threat of a forced military resolution to the conflict.67 A day before meet-
ing his Armenian counterpart in November 2009, Azerbaijani President 
Ilham Aliyev warned that “Azerbaijan is spending billions on buying 
new weapons, hardware, strengthening its position on the line of con-
tact,” stressing that “we have the full right to liberate our land by mili-
tary means.”68 Such a war of words has hardened positions and postures 
in each country. It has also placed Turkey in a vulnerable position, as 
each step closer to Armenia is a step away from Azerbaijan.

Another difficulty to be faced in 2010 comes from the Armenian 
side. Even if the Armenian leadership chose to make a concession on 
Karabagh, it would be “political suicide” to do so after recently sparking 
such opposition to the Turkish-Armenian protocols. With this “war of 
words” between Armenia and Azerbaijan, Turkish leaders face a difficult 
challenge in 2010. Ankara has gone too far on the road to normalizing 
relations with Armenia to turn back now. At the same time, the removal 
of the Karabagh issue from the protocols as a direct precondition makes 
it much more difficult for Turkey to demand a concrete concession over 
Karabagh in the future.69 

Looking beyond the Parameters of Conflict

Against this backdrop of protracted mediation efforts and a fragile mili-
tary situation, the imperative is to address the underlying lack of trust 
among the parties to the Nagorno-Karabagh conflict. One of the most 
attractive measures may be to seek to create a new environment condu-
cive to fostering a more active, but more limited, round of negotiations 
among all parties to the conflict, including Nagorno-Karabagh. Such a 
measure would be buttressed by policies to build confidence and trust on 
a basis of “bridging divides” and “spanning generational divisions.”

More specifically, such an initiative would offer a new approach of 
forging a forward-looking strategic analysis of the Nagorno-Karabagh 
conflict. By offering a long-term analysis focusing on the next five to ten 
years, this initiative may provide key decision makers and influential elit-
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about Nagorno-Karabagh. What makes this effort especially attractive is 
that this approach has been largely absent from the debate and dialogue 
in Armenia, Azerbaijan, and Nagorno-Karabagh.

Recommendations

(1) Look beyond Vested Interest Groups

One of the most important aspects of engaging the political and econom-
ic elites in each country is to look beyond the current group of officials 
and leaders and focus on three specific subgroups: (1) the emerging po-
litical elite, including military and security officers, many of whom have 
completed Western training programmes; (2) commercial and business 
leaders, especially those engaged and interested in regional or global 
business opportunities beyond their home base; and (3) student groups, 
university faculties and societies, and internet-based media sources.

(2) All Politics Are Local: Finding Common Issues

An interesting approach is illustrated by the “wild-fires” issue, which 
arose in August 2006, when the Azerbaijani government turned to the 
osce for assistance in dealing with a series of brush fires which damaged 
more than sixty square kilometers in the eastern parts of the Armenian-
held areas of Azerbaijan beyond the border of Nagorno-Karabagh.70 The 
largest areas affected were reportedly concentrated in uninhabited areas 
and in several deserted former Azerbaijani villages. Although this tended 
to limit damage and prevented the need for any relocation of inhabitants, 
it fostered some suspicions of a deliberate campaign to inflict environ-
mental damage prior to a new round of Minsk Group negotiations that 
discussed the possible return of the Armenian-held areas.

The fire issue quickly became politicized in July and August 2006, 
as Azerbaijan accused Armenia of starting the fires deliberately.71 Of-
ficials in Armenia and Nagorno-Karabagh rejected the accusations, 
arguing that brush fires are commonplace in the area and pointing to 
natural factors as the triggers of the fires. Significantly, the Azerbai-
jani allegations were also dismissed by the personal representative of 
the chairman-in-office of the osce.72 In 2006, the osce coordinator 
of economic and environmental activities carried out preliminary inter-
ethnic work regarding the outbreak of summer “wild-fires” along the 
border area between Nagorno-Karabagh and Azerbaijan. This effort il-



157lustrates that environmental and economic issues offer an important area 
of shared interests that could overcome the parameters of the conflict. 
Most importantly, common interests on environmental and economic 
issues are predominantly local in nature. This provides leaders in border 
areas with a chance to explore shared interests with their counterparts 
across the border. 

The “wild-fires” issue is significant for three reasons. First, the 
brush fires demonstrated the shared nature of environmental threats, 
with a need for co-operation to address regional environmental chal-
lenges. Such shared environmental threats, including soil degradation 
and air and water pollution, recognize neither national borders nor arti-
ficial military conflict zones. All parties must recognize common ecolog-
ical threats and admit that greater environmental policy co-ordination 
is in each country’s national interest. Second, the brush fires presented 
an opportunity for each side to demonstrate a new maturity, as well 
as contributing to confidence-building. Some examples of confidence-
building measures include greater exchanges and co-operation among 
civil society groups, journalists, and artists, allowing each side to garner 
greater personal and professional contacts with each other. Such efforts, 
which can bolster earlier efforts at “track-two” diplomacy and “people-
to-people” exchanges, may supplement ongoing efforts now underway 
between Turkey and Armenia.73 Finding solutions to these environmen-
tal problems should be seen as a positive-sum game, offering benefits to 
both sides. Third, the brush fires presented an opportunity for the osce 
to deepen and expand ties between the osce and the relevant state bod-
ies from each side. Moreover, the osce may also serve as a facilitator for 
some initial local co-operation, perhaps between local municipal and 
village leaders on both sides. Thus far, one of the most promising ar-
eas for pursuing new contacts and co-operation between all sides to the 
conflict has been the most neglected. The local level on all sides, which 
includes village and municipal officials, school teachers and adminis-
trators, small civic groups, and non-government organizations, offers 
substantial opportunity for reaching beyond the confines of politics and 
closed borders.

Conclusion

The lingering “frozen” conflicts of the South Caucasus have garnered 
great international attention and external mediation to resolve the dis-
putes over sovereignty and territory. While the prospects for the resolu-
tion of Georgia’s two “frozen” conflicts appear bleak in the near future, 



158 the Karabagh issue is still firmly on the agenda of both international 
mediators and regional politicians. However, within this regional game 
of chess, it is hard to predict the impact on Nagorno-Karabagh of any 
developments. This article presents the argument that the regional real-
ity of these “frozen” conflicts is increasingly defined by local politics 
and economics, leading us to the conclusion that democratization must 
come first, prior to any hopes for an effective or lasting resolution to 
the “frozen” conflicts in the region. Most clearly, the institutions of de-
mocracy are more important for real democratization than individual 
politicians. Consequently, the regional regimes themselves hold the key 
to their future. Only then can the South Caucasus hope to graduate from 
its beleaguered status as a “region at risk.” 
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Moldova’s Breakaway Region

John Beyer

abstract

The Transnistria issue has generally been studied through the lenses of political 
analysis, international relations, or area studies. Such a development is hardly 
surprising, given the high level of interest across a range of academic disciplines in 
both the disintegration of the Soviet Union after 1989 and in the current external 
strategies of the Russian Federation. This article draws on a conflict analysis 
framework to provide an abbreviated examination of the factors and players in the 
stand-off over Transnistria and is based on written source materials, interviews, and 
the author’s experience as British Ambassador to Moldova 2006–2009, a period 
during which the conflict analysis was put into effect. However, the views expressed 
are those of the author alone. As well as outlining the structural causes behind 
the conflict, this article offers some comparisons with other conflicts in the region 
and addresses factors that keep the conflict alive. A further section examines the 
extent to which these factors are permanently entrenched, considers the question of 
whether a separate Transnistrian identity exists and analyses the roles and attitudes 
of the actors, both internal and external. Finally, the article identifies elements of 
dynamism that might enable change and concludes with some brief strategies for 
resolution. 								      

Introduction1

Transnistria declared its separation from the newly independent Republic 
of Moldova on September 2, 1990.2 The Moldovan Popular Front, which 
was elected in February 1990, favoured the Romanian language and an 
orientation towards Romania, while militants preferred political unity 
with Romania. Operating in a climate of ultra-nationalism and intoler-
ance, the Moldovan Popular Front set out to remove Russian-speakers 
from public positions. Prime Minister Mircea Druc was quoted as say-
ing: “Do what you want, Russian brothers, but do it in your own land!”3 
This played into the hands of conservatives in Transnistria, the narrow 
strip of Moldova to the East of the River Nistru.4 It provided support for 
those who wanted a separate state, linked to Russia if not part of it: They 
looked to support from Russian forces based in Transnistria.5 Rhetoric 
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166 escalated on both sides, and fighting broke out in March and lasted until 
June 1992. Under Russian sponsorship, a ceasefire was agreed on July 21, 
1992. This was too late to save several hundred lives.6 Since the conflict, 
distrust (particularly at the elite level) has become embedded and has 
undermined settlement efforts.7 Bilateral Moldovan-Russian talks have 
run in parallel to, or alternated with, a formal mechanism under the 
Organization for Security and Co-operation in Europe (osce). However, 
both tracks have been inconclusive.8

A key external factor is that the Russian Federation wishes to main-
tain its strategic interests in Transnistria; Russian troops stationed there 
effectively block eastward expansion of the North Atlantic Treaty Organi-
zation (nato).9 Meanwhile, Ukraine has good reasons (not least because 
it shares a border with Transnistria) to find a settlement and has the 
capability to use its influence to achieve one.10 Compared to the parallel 
conflicts in Georgia and Armenia/Azerbaijan, whose origins also lie in 
the collapse of the Soviet Union, the Transnistrian case is notable for its 
low intensity, indeed its passivity: There is no ethnic or religious factor 
and no ongoing violence, so it is rightly seen as the case most amenable 
to resolution.11 Since Romania’s accession to the European Union (eu) 
in 2007, the Transnistria conflict is now directly on the borders of the 
eu. Much can be done to improve the atmosphere between the parties 
to the conflict, but external actors are of crucial importance. The eu has 
the incentive and, increasingly, the means to influence the protagonists, 
but it can only achieve results by working with Russia, as co-operation 
depends on the wider eu-Russia relationship. 

The general approach of studies on the Transnistria issue has been 
through the lenses of political analysis, international relations, or area 
studies.12 This is hardly surprising, given the high level of interest across 
a range of academic disciplines both in the disintegration of the Soviet 
Union after 1989 and the external strategies of the Russian Federation in 
the present. This paper uses a conflict analysis framework to provide an 
abbreviated examination of the factors and players in the stand-off. Giv-
en the standpoint of the writer as practitioner rather than academic, this 
analysis is policy-oriented rather than theoretical. The paper outlines the 
structural causes behind the conflict and offers some comparisons with 
other conflicts in the region: It addresses factors which keep the conflict 
alive and the extent to which these are permanently entrenched (for 
example, the question of whether a separate Transnistrian identity ex-
ists); the roles and attitudes of the actors (internal and external) involved; 
some elements of dynamism which might enable change; and concludes  
briefly with some strategies for resolution. This article is based on writ-
ten source materials, interviews, and the author’s experience as British 



167Ambassador to Moldova from 2006 to 2009, a period during which the 
conflict analysis was put into effect. However, the views expressed are 
those of the author alone.

“Frozen Conflicts” in Transnistria: Neither Frozen  
nor a Conflict?

There is continuing debate amongst concerned specialists about what 
constitutes a conflict.13 At its simplest level, conflict analysis can break 
down conflict types into four main categories: At one end of the spec-
trum, the situation is described as no conflict; at the other extreme as 
open conflict; in between are surface conflicts (where neither real roots nor 
structural causes exist); and latent conflict (where the conflict is below the 
surface, but with a potential for violence).14 In the case of Transnistria, 
while scuffles and stand-offs occurred between the parties, there have 
been no fatalities since 1992. In this sense it fits the “frozen” epithet 
so inappropriately applied to the more violent struggles in Azerbaijan/
Armenia and Georgia. Therefore, the Transnistrian problem is currently 
best described as a latent conflict, which is liable to erupt under external 
pressures.15 For example, during the Georgian-Russian war in South Os-
setia in August 2008, some Transnistrians genuinely believed that the 
Moldovans might try to use force against them, which induced them 
to appeal to Russia to send military support for its citizens in Transnis-
tria.16

An Ethnic or Religious Dimension?

While other post-communist conflicts such as those in Georgia (South 
Ossetia and Abkhazia) and Armenia/Azerbaijan (concerning Nagorno-
Karabagh17) have ethnic, religious, and linguistic dimensions, none of 
those factors is present in the Transnistrian case.18 Despite the rhetoric 
of the early 1990s (which is often resurrected), the linguistic mix is not 
as simple as the formulaic stereotype, “Transnistrians speak Russian, 
Moldovans speak Romanian,” suggests. According to the 2004 Moldovan 
census, in Transnistria, 38 per cent consider themselves Russian, 29 per 
cent Ukrainian, and 32 per cent “Moldovan.”19 While around 200,000 
people in Transnistria think of themselves as Russians, so do around 
100,000 in the capital, Chisinau. Concerning religion, the population 
in both Transnistria and Moldova proper is predominantly Russian Or-
thodox; both look for spiritual leadership to the Patriarch in Moscow. 
Freedom of movement presents another contrast to the Georgian and 



168 Armenia/Azerbaijan cases. Although visitors to Transnistria have to pay 
a fee, there is no restriction of the movement of people between Tran-
snistria as such. Many have relatives on the other side of the river. Over 
5,000 Transnistrian students attend university in Chisinau.20 

Reunification is not an issue among the Transnistrian public; liveli-
hood, education, and employment are the main concerns. This attitude 
is mirrored in Moldova proper—in my experience, most Moldovans 
(outside the small political and commentator nexus in Chisinau) are apa-
thetic about Transnistria; their concerns, too, are with their economic 
well-being.21 While party manifestos ritually call for a settlement, it is 
not a major preoccupation even among politicians. Both sides lack the 
visceral and widespread emotions seen in conflicts such as in Armenia 
and Azerbaijan over Nagorno-Karabagh. There are no violent incidents 
to be brought up in television news or newspaper headlines. Few are 
concerned about the issue. Inertia is part of the problem, but apathy 
and the low intensity of the stand-off can also facilitate the solution if an 
agreement can be reached between leaders on both sides.

Structural Factors: Historical and Territorial Divisions  

Following the defeat of the Ottomans during the 1800s, Russia extended 
its influence over what is now Moldova. In the nineteenth century, the 
Russian empire treated the West bank of the Nistru as one province, Bes-
sarabia (as shorthand referred to as “Moldova proper” in this article). 
On the other hand, the East bank (what is now Transnistria) was not yet 
amalgamated into one unit, but rather was divided into two parts, which 
were incorporated into two different Russian provinces. This separation 
continued into the twentieth century. From 1918 to 1940, Transnistria 
formed part of the Soviet Union, while Bessarabia/Moldova belonged to 
Romania. The two regions were amalgamated during the 1940s (once 
in August 1940, then in April 1944, as the battle lines moved back and 
forwards) when Soviet armies defeated German forces and their Roma-
nian allies. The two banks of the Nistru became constituent parts of the 
Moldovan Soviet Socialist Republic.22 Transnistrians cite pre-Soviet histo-
ry as a justification for their separation from Moldova, while Moldovans 
emphasize their common Soviet experience.23 There are therefore differ-
ent approaches to history, but the differences are not exacerbated by real 
ethnic, religious, or linguistic divisions.24



169Manufacturing Nationalism

Transnistrians reiterate the fear that the views of pro-Romanian mili-
tants will be realized: Moldova will join Romania, leading to discrimi-
nation or worse against Russian speakers.25 Transnistrian leaders have 
encouraged (irrational) fears of Moldovan intentions to maintain public 
solidarity and have played on the Moldovan government’s continually 
insensitive handling of the Gagauz region.26 Gagauzia is an autonomous 
entity based on its ethnically Turkish minority, which, however, has fre-
quently complained that it is deprived of due funds by the central govern-
ment in Chisinau.27 Lastly, Transnistrians proclaim that they have had de 
facto independence for nearly twenty years and that it is time the world 
recognized this fact.28 Transnistria has many of the trappings of a state: 
a currency (the Transnistrian rouble, albeit non-convertible), a national 
day, a flag, ministries, a judiciary, and armed forces. A referendum on 
November 17, 2006 showed that a high percentage of the population fa-
voured independence, which probably reflected public opinion.29 During 
this time, the leadership has sought to outwardly manufacture a “Tran-
snistrian” identity; due to its control of the media and the persistence of 
Soviet-era controls, a generation has grown up with no allegiance to, or 
affection towards, a wider Moldova.30

Crony Capitalism

Another factor is blocking change: Business interests are the most im-
portant internal factor in prolonging the crisis. The group around Presi-
dent Igor Smirnov, leader of the unrecognized region since 1991, enjoys 
its status as the political leadership, but also derives benefits from the 
current economic and fiscal arrangements.31 Transnistria is a territory 
effectively beyond international law. For business people with the right 
connections in both Transnistria and Moldova proper, the status quo 
provides a convenient operating environment where Moldovan regula-
tion and taxes can be avoided. Such “entrepreneurs” do not want politi-
cal change that may upset current arrangements: 

Crony capitalism could be triumphing over other differences. A top Moldovan 
politicians’ scrap-metal business sells mainly to a steel mill in Transdniestra. 
The son of another has a chain of fast-food restaurants which operates in the 
separatists’ capital, Tiraspol.32



170 The Economic Base: Two Tales of Poverty

Soviet policy from the 1930s built up industry in Transnistria rather than 
in Moldova proper, placing the assets away from any possible invasion 
from the West.33 There were major plants producing steel, machine tools, 
and light industry, together with power stations. Some of these plants 
have been accused of producing arms for illegal export. While they 
have the capability, there is no published hard evidence of manufacture 
in recent years.34 Smuggling has instead revolved around non-military 
products such as cars and foodstuffs.35 The core of these companies—the 
Moldovan Metallurgical Factory, the Pribor Gas Turbine Plant, Moldovk-
abel, the Kvint Distillery, and Tirotex Textiles—have become thriving 
businesses, exporting not just to the former Soviet area but increasingly 
also to Europe.

Despite its inheritance from the Soviet era, the Transnistrian econ-
omy declined during the 1990s. While agricultural output had been 
around $100 million in 1990, it only reached $3 million in 2008.36 To 
raise income for the region’s budget, the Transnistrian authorities began 
to privatize state-owned enterprises in 2002. The buyers were mostly 
Russians or Transnistrians close to the ruling elite. Therefore, a key Rus-
sian and Transnistrian demand in any settlement is a guarantee that 
these privatizations will not be reversed.37 While asset sales accounted 
for as much as fifty per cent of state income in 2005, the most valuable 
assets had been sold off by 2007.38 The only way to meet the budget gap 
was to turn to Russia. Although the figures are only approximations, 
Russia subsidized the Transnistrian budget (the deficit was $100 mil-
lion in 2008) to the tune of $60 million in 2006, and $30 million in 
2007.39 The indications are that Russia is prepared to continue with this 
strategy, but only if in return there is a reasonably co-operative attitude 
from Transnistrian leaders in order to avoid large-scale misappropria-
tion of funds.40

Youth Exodus

Linked to the economic decline is the mass exodus of young people, 
paralleling the outflow in Moldova proper. Of a population of 800,000 
in 1991, some 200,000 had gone abroad by 2008, and the exodus con-
tinues.41 Economic specialists and some political leaders in Transnistria 
see the state budget and the economy as unsustainable without continued 
external subsidies or a radical change in political status for the region.42 

Commenting to a Transnistrian publication, Renewal (Obnovlenie) party 



171leader Yevgeny Shevciuk (then speaker of the Transnistrian parliament, 
the Supreme Soviet) said: “Surely, if the Dniester region had been rec-
ognized, we would have been capable of improving the well-being of 
our citizens within three to five years ... The unsettled nature of the con-
flict entails grave consequences, unemployment, lack of decent wages 
and opportunities to educate young people in decent universities. About 
200,000 people have left the Dniester region.”43 He also noted that 
there were only 102,000 people in the working population to support 
180,000 pensioners and others on benefits.44

The decline of the Transnistrian economy is mirrored in Moldova 
proper. New investment is insufficient (smaller investors and Moldovan 
entrepreneurs complain about administrative hurdles and corruption), 
the budget is massively in deficit, and the solution for the mobile and 
young is to leave: An estimated forty per cent of the working popula-
tion are seeking employment abroad, many as illegal immigrants in the 
eu.45 Without their remittances and external aid, the country would col-
lapse.46 This is a problem in itself: Moldova is well known as the poorest 
country in Europe. However, it also means that Moldova cannot be a 
magnet for Transnistrians. As Yevgeny Shevciuk once commented to me: 
“Why would one small, poor country want to join another small, poor 
country?”47

Settlement Attempts

Although attempts at achieving a settlement have been ongoing through-
out the nearly twenty years of separation, it is illustrative to focus on five 
main phases. The first effort followed the July 1992 Snegur-Yeltsin cease-
fire agreement under the auspices of the Conference on Security and Co-
operation in Europe (csce, precursor of the osce).48 Ideas for a settle-
ment revolved around a unitary state, with autonomy for Transnistria.49 
Subsequently, a key stage was the “Primakov” agreement (named after 
the Russian Foreign Minister) signed on May 7, 1997 by the Presidents 
of Moldova, Transnistria, Russia, Ukraine, and the osce Chairman-in-
Office to establish a five-party negotiation, with Russia and Ukraine act-
ing as guarantors.50 A second round—the “Kiev” round—began under 
Ukrainian auspices and once again proposed a federal state.51 However, 
the Transnistrians insisted on a confederal arrangement with two equal 
“republics.”52 Following an election which brought the Communist Party 
into power, a third inititiative was introduced by President Voronin in 
2001. Chisinau proposed talks in which Moldovans and Transnistrians 
would jointly draft a new constitution. Although this approach tackled 



172 the status issue head on, Moldovan changes in the customs regime for 
Transnistria shortly afterwards contributed to the failure of this initia-
tive.53

The fourth effort occurred in 2003, when Russian presidential advis-
er Dmitri Kozak drew up a memorandum, based on bilateral Moldovan-
Russian discussions and developed independently from the “five-sided” 
negotiation format. Kozak’s initiative came as a surprise to the osce 
negotiators: Even the Russian Ministry of Foreign Affairs had only a 
vague idea of its contents.54 Preparations were in hand for a grand sig-
nature ceremony with Presidents Putin and Voronin, following Putin’s 
announcement of a break-through. On November 25, 2003, the night 
before the ceremony, Voronin phoned the Kremlin to say the deal was 
off.55 The most likely explanation was that Voronin had become wor-
ried that public demonstrations might get out of hand:56 In Georgia, the 
Rose Revolution was sweeping aside the post-communists—President 
Shevardnadze had resigned on November 23.57 One of the demands of 
the Georgian Rose Revolution was precisely the withdrawal of Russian 
forces, and the events in Tbilisi were being closely followed in Chisinau. 
Moldovan acceptance of Russian troops would have meant “Host Nation 
Consent,” thus removing the commitment by Russia at the 1999 osce 
Istanbul Summit to withdraw its forces from Moldova.58

At first, the eu member states and the United States were equivocal 
about the Kozak plan. However, on further analysis, they concluded that 
the plan was flawed, arguing that it left Moldova as a dysfunctional state, 
thereby failing to provide a lasting solution—too many powers were 
shared or allowed a Transnistrian veto.59 Both the eu and the United 
States took the view that this could block any future eu or nato enlarge-
ment involving Moldova, and, most crucially, there was an unpublished 
addendum which allowed Russian forces to remain on Moldovan soil for 
a further twenty years.60 The osce had come out against the Memoran-
dum on November 23, and the eu High Representative phoned Voronin 
on November 23, warning him not to sign.61

After 2003 there were attempts to invigorate the osce-sponsored 
settlement talks. Following the Kozak debacle, President Voronin looked 
towards the eu and sought to strengthen the eu (and us) influence on 
settlement efforts. In addition to the five parties (Russia, Moldova, Tran-
snistria, Ukraine, and the osce), two observers, the United States and 
the eu, were added in October 2005 to form the “5+2” format.62 A fifth 
round began in 2005, shortly after Yushchenko’s election as Ukrainian 
President, but it lost momentum as the Orange coalition began to split. 
Talks inevitably faltered as a result of an unwillingness of Transnistrians 
to give up de facto independence and of Moldovan mistakes.63 Despite 



173formal and informal meetings under osce auspices and on a bilateral 
Russian-Moldova basis, the impasse remains. 

Peace Keepers

There have also been discussions between the United States and Russia 
on changing the composition of the Peace Keeping Force established in 
the July 21, 1992 ceasefire agreement. The force watches over a secu-
rity zone along the 225 kilometre boundary between Transnistria and 
Moldova proper. It is composed of troops from Russia (five units), Tran-
snistria (two units), and Moldova (three units), all of which are parties to 
the conflict. Consequently, it is dominated by Russian forces.64 There is 
a strong parallel with the Russia-Georgian-Ossetian peacekeeping force 
set up on June 24, 1992 in Georgia.65 In the Moldovan case, there was an 
agreement for ten Ukrainian observers to join in November 1998.66 The 
operation has no United Nations (un) mandate. When, in 2003, the eu 
proposed replacing the existing force (in the event of a settlement) with 
an eu-led force, Russia firmly declined, not wishing to lose strategic 
ground.67

Moldovan Politicians and Analysts 

The rejection of the Kozak Memorandum made “federation” a dirty 
word.68 Legislation enacted by the Chisinau Parliament in 2005 under-
lined the unitary nature of the Republic of Moldova and offered Tran-
snistria little more than autonomy along the lines of Gagauzia.69 Unfor-
tunately, the central government’s treatment of this region has not been 
exemplary, a factor to which Transnistrians frequently refer.70 Debate 
after the rejection of Kozak subsequently focused on three preconditions 
for a settlement: “demilitarization, decriminalization, and democracy.”71 

This approach was, and remains, a reasonable aspiration: Unless the 
authoritarian control of society in Transnistria is lifted, there is little 
scope for the population voting in favour of reunification. However, 
making the “three Ds” a precondition for progress in effect blocks any 
settlement, given the de facto independence of Transnistria.72 Under a 
Communist majority, the Moldovan parliament passed two resolutions 
on Transnistria, outlining the “three Ds” as Moldovan policy on June 10, 
2005, and the Law on the Special Legal Status of the Localities on the 
East Bank of the Nistru on July 22, 2005. The same thinking led some 
Moldovan politicians to propose replacing the “5+2” mechanism, which 
includes Transnistria, with a “3+1+3” format, excluding Transnistria from 



174 negotiations.73 While there has been a consensus on the “three Ds,” there 
has also been an understanding in Chisinau that a solution should only 
be achieved by peaceful means. A joint Moldovan-Transnistrian state-
ment, signed in Moscow on March 12, 2009 and overseen by President 
Medvedev, explicitly excludes force.74 

Actors in Transnistria

President Smirnov is an adamant adherent to the status quo.75 The goal of 
his group is full independence, preferably with an attachment to Russia 
and recognition by the outside world. There is little incentive for him to 
change his position.76 The removal of President Smirnov from the scene 
was a sine qua non for any agreement on the part of President Voronin 
(President from 2001 to 2009).77 However, the aims of the Transnistri-
an elite do not represent those of the majority of Transnistrians, whose 
main concerns are their own livelihoods and personal prospects.78 The 
leadership in Transnistria is not monolithic;79 for example, there is 
greater potential dynamic for change from business circles. Large manu-
facturing and commercial enterprises suffer from the constraints of a 
closed economy; they can export to the eu by registration in Chisinau, 
but they lack access to sophisticated finance bodies in the eu to develop 
their business.80 None of these enterprises, or the political parties that 
represent such interests—e.g., Renewal—would speak out against the 
established mantra of independence for Transnistria.81 However, the eco-
nomic imperative to look for solutions remains and may come to mitigate 
the tendency among those who prefer their investment in the status quo. 
There are differences of approach inside the Transnistrian leadership 
which can mean some flexibility in finding a settlement.82

Russia

The five new foreign policy principles outlined by President Medvedev 
in 2008 included the right to protect Russia’s citizens and business 
abroad and the right to “privileged interests” in certain regions.83 After 
opening a “liaison office” in Tiraspol in 2006 to provide “administra-
tive support,” Russia began to issue passports, thereby increasing the 
number of Russian passport holders in Transnistria. By 2006, there 
were an estimated 100,000 Russian passport holders in a population of 
550,000.84 Transnistria claimed further Russian protection during the 
Georgian hostilities in August 2008, and there were reports of a token 
Russian response.85



175Despite its recognition of South Ossetia and Abkhazia, Russia has made 
clear that it will not recognize Transnistria. Speaking on May 29, 2008, 
Aleksey Ostrovskiy—head of the Russian Duma Committee on Commen-
wealth of Independent States (cis) affairs—said that Russia would never 
recognize Kosovo, nor would it recognize an independent Transnistria: 
“We do not understand the Transnistrian people’s wish to see Russia as a 
guarantor of the region’s independence. We support the territorial integ-
rity of all states.”86 Following the Russia-Georgia hostilities, Russia reiter-
ated this position. Russia refuses to recognize Transnistrian independence 
because limbo better serves its interests.87 While the status of the region 
remains uncertain, it has a lever to use on Chisinau. For Russia, the big 
prize would be to bring Moldova closer. A consensus has been reached 
in Moscow that Moldova should stay out of nato, but more ambivalence 
exists on Moldovan entry to the eu.88 Also, Russia, having made its point 
over Georgia, does not want to encourage secession as a general principle, 
as Chechnya and other republics might become restive. 

Ukraine

Apart from Moldova, the Ukraine is the only country which shares a 
border with Transnistria. Due to its strategic interest in having stable 
neighbours and secure borders, Ukraine can be expected to be con-
cerned about this unrecognized region, not least because nearly a third 
of Transnistrians are Ukrainian-speaking. Ukraine would never recog-
nize an independent Transnistria, as this might threaten the status of 
the Crimea, where Russian-speakers look towards Moscow as much as 
towards Kiev.89 Ukraine is—along with Russia—one of the two guaran-
tor states in the “5+2” format. When Yushchenko, on a wave of “Or-
ange” power, became president after elections in December 2004, one 
of his major foreign policy initiatives was to propose a settlement plan 
for Transnistria. However, as disagreements inside the Orange coalition 
became more marked in the run-up to parliamentary elections in March 
2006, efforts on the plan lost momentum.90 

 
The European Union

Recognizing the need for a more proactive role towards its neighbours in 
2004, the eu stepped up engagement with Moldova from 2005:

In its neighbourhood and beyond, the EU cannot … confine itself to the economic 
and political spheres; it also needs to be able to guarantee stability, prevent 
conflicts and manage crises on its own doorstep.91



176 The Commission opened an office in Chisinau in 2006. Further-
more, the European Council Secretariat appointed an eu Special Repre-
sentative to participate in the “5+2” talks, engage with Transnistria, and 
promote democratic reform in Moldova in 2005.92 An eu visa-ban had 
already been placed on seventeen members of the Transnistrian leader-
ship for obstructing settlement efforts in 2003; the United States acted 
in concert.93 The establishment of the European Union Border Assistance 
Mission (eubam) to Ukraine and Moldova in December 2005 brought 
a degree of transparency to cross-border trafficking. In particular, it re-
duced the scope for smuggling along the Transnistrian section of the bor-
der with Ukraine.94 eubam has no executive powers; it works through 
training and advice. However, with a staff of over a hundred personnel, 
it is highly visible on the ground. eubam has been largely successful in 
helping to enable Ukrainian and Moldovan authorities to control trade 
into and out of Transnistria. eubam has thus pushed Transnistrian busi-
nesses to look towards Chisinau, affecting not just the business climate, 
but also the political dynamics.95

Internal Strategies 

Twenty years of de facto independence are not easy to overcome, espe-
cially when in the shadow of Russian interest. However, from my own 
experience, there are some actions that could make a difference. The 
Moldovan government could develop policies which would not only be 
beneficial but could also win the war for hearts and minds. From a po-
litical perspective, the Moldovan government should ensure moderation 
in any statements on Transnistria and proclaim a more tolerant policy on 
the Russian language. While reasserting its adherence to its own territo-
rial integrity, dismissing any aim of union with Romania, the Moldovan 
government should support the autonomous region of Gagauzia politi-
cally and economically and develop new ideas on the status for Transnis-
tria, avoiding buzzwords that trigger disagreement. From an economic 
perspective, the Moldovan government should aim to foster a more 
transparent business environment, thereby rendering the black and grey 
areas of the economy non-viable. This would make Moldova an attractive 
proposition for a poor Transnistria.

The Transnistria conflict has no foundation in religion, ethnic-
ity, or—in reality—language: It has been a conflict of two elites. The 
Moldovan government could show that at least one of the elites is willing 
to move. The Communist Party was in power from 2001 to 2009, but 
the new government of the Alliance for European Integration, formed 



177after the July 2009 elections, has a chance to make progress.96 Any so-
lution also requires reaching out to those in Transnistria who have an 
interest in change—political groups, but especially those within the busi-
ness community. There is also a role for the international community, 
principally for the eu and the United States, to endorse such conciliatory 
policies. The Moldovan government (and the eu) can leverage the de-
sire for Transnistrian companies to enjoy the huge market offered by the 
eu. Initial studies indicate that a combined state would be wealthier. In 
the economic arena, this could lead to a “win-win” situation.97 Without 
outside intervention, there is a risk that Transnistria will continue to live 
in limbo.

External Strategies

This internal strategy could only work with concerted outside interven-
tion, notably from the eu and the United States. To make economic uni-
fication attractive, something like a Marshall Plan would be needed to 
spur economic growth and demonstrate the benefits of Moldova’s reo-
rientation towards Europe. The eu (and the United States) should con-
sider a “reintegration fund,” well-publicized and ready to be deployed to 
stimulate economic development on both sides of the Nistru, as part of a 
settlement. As the eu External Action Service comes into place after the 
2009 ratification of the Lisbon Treaty, Commission programme work 
and political aims will be merged under a single leadership, with policy 
and programmes brought together in one strategic vision and a single 
operation. This should enable the eu to be more effective. 

Furthermore, the eu should aim to inject more dynamism into the 
“5+2” osce-sponsored negotiations, becoming a full, proactive player.
Currently, it is an observer. There is nothing wrong with the osce 
mechanism, but if the eu was a real driver there would be more mo-
mentum. The eu has the essential combination of a substantial presence 
on the ground (eubam, Commission representation and programmes, 
eu Special Representative, the member states) and the attraction of its 
huge market. The eu also has the motive and the means to bring about 
change. Moreover, it should also support “Track Two” activities, such as 
bringing the two communities together in a sector by sector approach 
while linking this track to the formal negotiations.98 High visibility is an 
important part of any strategy: Inhabitants on both sides of the Nistru 
need to see that the eu is offering tangible help. The eu and its member 
states should build direct links with Transnistria, but make clear that this 



178 does not imply recognition. Only face-to-face contact will bring home to 
Transnistria opinion-formers the realities of their situation. 

Conclusion

Externally, there will be little progress without acknowledging the reali-
ty that Russia has historical, economic, and political interests in Moldova 
and Transnistria. Transnistria is not economically viable without Rus-
sian financial support, currently around $80 million a year, but it could 
become self-sustaining if there were to be a settlement.99 Although Rus-
sia has appeared ready to continue to pay the bill, it may well prefer a 
more prosperous Transnistria, where its investors could thrive and feel 
legally secure. Russia does not seem to want to recognize Transnistria, 
so there is no real prospect of the independence of which Transnistrians 
speak.100 Progress on Transnistria can only be achieved by identifying 
and developing common eu-Russian interests. This will be a long-term 
approach, which can be pursued while the eu and the United States 
build up stability, democracy, and prosperity in Moldova proper. Given 
the economic crisis affecting Transnistria, there may be a chance for 
movement that should be seized. As it warns on packets of frozen peas: 
“Once defrosted, do not refreeze.”  
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Aleksander Pavković with Peter Radan. Creating 
New States: Theory and Practice of Secession.

Aldershot: Ashgate, 2007. 252 pp. £55 (hbk).  
isbn: 0754671631.

Michael Urban (Balliol College, University of Oxford)

In Creating New States: Theory and Practice of Secession, Aleksander 
Pavković and Peter Radan seek to provide a broad overview of secession 
and many of the issues which surround it. Their project is ambitious, 
aiming to cover a wide expanse of diverse material in only 255 pages. 
While the authors offer a helpful synopsis of the state of the subject, as 
well as some insightful conceptual advancements, this ambition appears 
to be the source of the volume’s main problems. 

The introductory chapter elaborates key terms and concepts and 
fleshes out the relationships between them. Its second part consists of 
eight empirical case studies, divided into three chapters, each focusing 
on a distinct type of secession: peaceful secession, violent secession, and 
multiple secessions/state dissolution. These chapters are largely devoted 
to discussion of the history and facts of the cases. The third part of the 
book comprises three theoretical chapters devoted to questions of (1) 
explanation/prediction of secessions, (2) the ethical grounds on which 
secessions are/can be justified, and (3) the status of secession under in-
ternational and domestic law. 

This organizational structure lies at the root of many of the book’s 
difficulties. The counter-intuitive placement of the empirical section pri-
or to the theoretical chapter reduces the value of the cases as evidence 
against which the theories can be evaluated comparatively; without any 
theoretical guidance it is not clear to the reader which aspects of the 
cases are most important to evaluate. Moreover, in the empirical sec-
tion, the authors often refer to particular theoretical positions without 
elaborating on their relevance. This renders the case study discussions 
somewhat disjointed and undermines the insight into the cases that the 
theoretical interventions might otherwise have supplied. 

The rationale for adopting this structure is probably an ambition to 
cover as much ground as possible—a laudable aim, given the underde-
veloped state of secession studies. Indeed, with the number and diversity 



189of theoretical frameworks under consideration—not to mention the large 
number of cases—it would have been next to impossible to produce a 
comprehensible empirical section documenting the facts of the cases and 
engaging in a meaningful theoretical discussion without significantly ex-
panding the book. However, it is unclear why the authors did not adopt 
the most obvious solution to this problem: namely, to reorder and ex-
pand the book through the creation of a third, evaluative section. For an 
introductory text such as this, the improved clarity of presentation would 
likely have been worth the extra pages.

In their attempt to offer a broad introduction, the authors foreswear 
any claim to provide an original or comprehensive theory of secession 
in the explanatory, ethical, and legal aspects under discussion. Their 
aim is to evaluate the extent to which others manage this task. And, in-
deed, they succeed in providing a useful, if sometimes blurry, panorama 
of the field. They also offer helpful conceptual innovations along the 
way, such as their delineations of different types of secession, including 
sequential and recursive secessions in cases of multiple secessions from a 
single state. Unfortunately, however, without an obvious central thesis 
or explicit hypotheses of their own, Pavković and Radan’s engagement 
with other authors’ positions often feels ad hoc, leaving the non-expert 
reader disoriented and unsure of the authors’ own positions.

Overall, the authors have produced a useful introductory text on se-
cession, which, despite the aforementioned flaws, provides a serviceable 
conceptual survey of the discussion of secession and highlights the major 
theoretical areas of contention, major schools of thought within them, 
and some of the most important empirical cases. Radan’s chapter con-
cerning the legality of secessions is particularly well-written. In the final 
analysis, however, Pavković and Radan may have taken on more than 
they could chew in so short a volume, keeping what is ultimately a useful 
book from being a great one. 
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Avery Kolers’ Land, Conflict, and Justice is an original contribution to the 
current debate on the justification of territorial claims. In his theory of 
territory he attempts to develop a culturally neutral approach to the value 
of land that is not biased toward Western perspectives. He also highlights 
ecological concerns and connects the legitimacy of state control over ter-
ritory to the idea of environmental sustainability. Secession is not es-
sential for Kolers’ theory, but he considers his ideas to be applicable to 
separatist conflicts and makes a number of interesting remarks on this 
issue.

The central argument of the book is stated as follows: “A territorial 
right exists if and only if an ethnogeographic community demonstrably 
achieves plenitude in a juridical territory; this right grounds independent 
statehood only if there is no competing right and the territory is a coun-
try” (p. 5). The key terms of the theory—ethno-geography, plenitude, 
and country—are in need of some explanation. In Kolers’ view, only 
ethno-geographic communities are eligible to claim the right to control a 
particular territory. These are groups that actively shape a piece of land 
and have a shared conception of its meaning (pp. 86–90).

The restriction of legitimate territorial claims to ethno-geographic 
communities has important consequences for the normative assessment 
of secessionist claims. The Québécois, for instance, do not qualify as a 
distinct ethno-geographic community because their relationship to the 
land is very similar to that of other Canadians. According to Kolers, 
they have no right to a territory of their own and are thus not permitted 
to gain political independence. The Québécois are, however, a distinct 
linguistic community and may believe that a sovereign state would be 
more capable of protecting the Francophone culture. In dismissing their 
possible claim to a territorial right, Kolers seems to overemphasize the 
significance of a group’s conception of land.

The requirement of plenitude, which plays a crucial role in Kolers 
argument, is met if the members of a group experience a place as di-
verse and meaningful. Plenitude is a universalistic notion as all claim-
ants of territorial rights must demonstrate their attachment to the area 



191they wish to control. Since the claim of each ethno-geographic com-
munity is assessed on the basis of its own conception of land, it entails 
a strong particularistic element as well. By introducing the criterion of 
plenitude, Kolers hopes to account for the normative relevance of terri-
tory and to provide an impartial standard for the recognition of rights 
(pp. 111–120).

Another noteworthy feature of plenitude is its incompatibility with 
the intentional exhaustion of land. If an ethno-geographic community 
engages in exploitative land-use practices, it forfeits any right to govern 
the area. The idea of ecological sustainability, to which Kolers attaches 
great importance, is thus built into the notion of plenitude. The integra-
tion of an environmental element into the theory has far-reaching practi-
cal implications. In Kolers’ view, the Anglo-American ethno-geographic 
community, which he accuses of “treating land as merely a commodity,” 
does not possess a territorial right (p. 135). Unless societies fundamen-
tally change their relationship to land, they are not morally entitled to 
exert territorial authority.

According to Kolers, ethno-geographic communities may only estab-
lish a sovereign state if the territory to which they have a right constitutes 
a country. A stretch of land qualifies as a country if two conditions are 
met. First, it must be large enough to allow for the implementation of a 
legal system, and second, it must be resilient. The term resilience denotes 
the capacity of a territory to recover from “foreseeable or not-wholly-
improbable” ecological and socio-economic shocks (p. 75). Resilience 
is—perhaps unavoidably—a vague notion and its adequacy as a criterion 
for statehood is debatable. Since ecological threats, such as global warm-
ing, require a high degree of international co-operation, one wonders 
why each state must be capable of meeting this challenge on its own.

Kolers’ book offers a thought-provoking analysis of territorial rights 
supported by many case studies. In particular, the link between environ-
mental protection and political authority, suggested by his theory, merits 
serious discussion. Land, Conflict, and Justice is a highly recommended 
read for scholars who are interested in the normative aspects of territo-
rial disputes. 
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Kyriakos Pierrakakis (St Antony’s College, University of Oxford)

Deon Geldenhuys is one of South Africa’s best-known professors of in-
ternational politics. In his latest book, Contested States in World Politics, 
the author attempts to shed light on the topic of non-recognized state 
entities, or contested states. He begins by acknowledging that the topic 
he has decided to examine does not necessarily constitute either the most 
popular or the best-studied issue in the field of international affairs. Bor-
rowing a quote from former President Clinton regarding development, 
Geldenhuys claims: “I like working on it because it’s not a particularly 
sexy topic” (p. 1). 

Only two years ago, Abkhazia and South Ossetia dominated the in-
ternational news cycle in the midst of the Russian intervention in Geor-
gia. The 1999 nato intervention in the Federal Republic of Yugoslavia 
proved central to the political future of Southeastern Europe, and led 
to Kosovo’s declaration of independence in 2008. It seems needless to 
note that the strait of Taiwan remains one of the “hottest” international 
focal points, while the issue of the reunification of Cyprus has been a 
singularly important topic in eu affairs. Contested states are central to 
the conduct of international affairs, and a systematic way of theoretically 
treating them can be helpful for both students and practitioners.

The book is split into two parts. The first involves a theoretical analy-
sis, which the author begins by elaborating on the notion of “contested” 
versus “confirmed” states through the lenses of international law and 
historical analysis. Geldenhuys then shifts his focus to the origins of 
contested statehood, namely the notions of self-determination and seces-
sion, and the potential responses of the international environment to the 
proposed state entity. The theoretical analysis concludes with a chapter 
on possible outcomes for contested states, or potential alternatives to in-
dependence along the lines of a looser connection to the “parent” state. 

The second and longer part of the book includes a series of case stud-
ies. Four of these cases (Abkhazia, South Ossetia, Transnistria, Nagorno-
Karabagh) are bundled together in one chapter (the Eurasian Quartet). 
Six more cases (Kosovo, Somaliland, Palestine, Northern Cyprus, West-
ern Sahara, Taiwan) are developed in separate chapters. 



193Geldenhuys’ volume does not include the total set of contested re-
gions. Nonetheless, his case selection is well thought through. The au-
thor justifies this on the basis that the entity concerned must have existed 
as a purportedly independent state for at least three years, desiring to 
be treated as a peer by confirmed states. This “cut off” excludes, for 
example, regions or communities such as the Kurds of Turkey and Iraq, 
Republika Srpska in Bosnia and Herzegovina, Chechnya (which ended 
its contested claim to statehood in 2000, when it was reincorporated 
into the Russian Federation), the Ogaden in Ethiopia, and Anjouan in 
the Comoros. 

At a time when sovereignty is increasingly considered passé due to 
the emergence of hybrid sovereign arrangements (such as the eu) and 
increased international financial integration, the existence of contested 
state entities itself underlines the symbolic and substantive benefits of 
recognized statehood. In that context, Geldenhuys develops an analyti-
cal framework designed to investigate the three phases in the life cycle 
of contested states: their emergence, their behaviour in the international 
and domestic environment, and their future evolution. The author does 
not limit himself to a descriptive analysis of the case studies, but tries to 
develop a roadmap of how contested states can move towards full inter-
national recognition. While concise, the present volume does not lack 
historical depth and political relevance, and constitutes an excellent in-
troduction to the major issues pertaining to contested, or “wannabe,” 
states.  
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Statehood in the Balkans.

London: ib Tauris & Co Ltd, 2009. 272 pp. £54.50 (hbk).
isbn: 1848850123

Gezim Visoka (University of Sussex)

This review examines two recent publications about Kosovo, both of 
which promise to investigate Kosovo’s “contested statehood.” Marc 
Weller provides a detailed analysis of the most important developments 
during the last two decades of Kosovo’s struggle for statehood, including 
the abolition of Kosovo’s autonomy within the Socialist Federal Republic 
of Yugoslavia (sfry) in 1989, rising tensions during the 1990s, the con-
flict in 1998-9, the establishment of international administration under 
un Security Council Resolution 1244, the final status negotiations, the 
2008 Declaration of Independence, and the consolidation of statehood 
under the Kosovo Constitution. By contrast, James Ker-Lindsay focuses 
on recounting the twists and turns of the final status negotiations, which 
ran from October 2005 to February 2008, and argues that the unsatis-
factory conduct of these negotiations led Kosovo down the path to “con-
tested statehood.” 

Ker-Lindsay provides a detailed narrative of the main events dur-
ing the three-year negotiation period. These include the appointment 
of Ahtisaari as the un mediator, the Vienna Final Status negotiations, 
the abandonment of the discussion of the Ahtisaari Proposal and the 
abandonment of a draft un Security Council resolution, and the 2007 
Troika talks. Surprisingly, Ker-Lindsay does not give Kosovo’s Declara-
tion of Independence, or the reactions to it, much consideration. This 
may be due to a publication deadline, but after 106 pages of narrative the 
unilateral declaration of independence comes as something of an anticli-
max. Containing 125 pages of text, Ker-Lindsay’s book is actually quite 
short—a further sixty pages are devoted to annexes and another sixty to 
endnotes. Since Ker-Lindsay bases his analysis on a variety of sources 



195ranging from official documents and journalistic articles to confidential 
interviews, it is particularly important that the reader can measure the 
evidence presented in support of his claims. Formatting the citations as 
endnotes is cumbersome for the critical reader.

Such technical observations aside, Ker-Lindsay argues that the con-
testation of Kosovo’s independence came as a result of a flawed negotia-
tion process, which contained “predetermined outcomes” (p. 112). Since 
the us and some eu countries declared strong support for independence, 
Ker-Lindsay argues that the Kosovo Albanians were encouraged to fixate 
on independence as the only solution. According to his analysis, Russia 
responded to this situation by threatening to veto any solution not accept-
able to Belgrade. Ker-Lindsay makes the case that Kosovo’s final status 
would have been resolved decisively if it had gone through a mediated 
solution (rather than Ahtisaari arbitration) (p. 126), which would have 
taken into account the potential options for autonomy, territorial parti-
tion, protracted status quo, and delay of status. 

While this argument seems plausible at first glance, Ker-Lindsay’s 
presentation of parties’ positions in the negotiation process is somewhat 
unbalanced. He gives little attention to the detailed positions of the Kos-
ovo Albanian leadership and of countries that supported independence 
as the only solution. Ker-Linday’s conclusion spends pages criticizing 
Ahtisaari, claiming his approach aimed to “formulate a blueprint for a 
new independent state” (p. 110). He gives ample attention to Serbia’s 
position—Serbia’s suggestions outlining autonomy for Kosovo during 
the 2007 Troika negotiations are reproduced in Appendix F. However, 
Ker-Lindsay neglects to include the Kosovo-Serbia Treaty of Friendship 
and Cooperation, which the Kosovo delegation proposed in response. 
He repeats calls for renewed negotiations emanating from Sergey La-
vrov, the Russian Foreign Minister, and Serbian politicians. All this, 
in addition to Ker-Lindsay’s limited consideration of the human rights 
abuses experienced by Kosovars before and during the 1998-9 war, leads 
the suspicious reader to interpret his emphasis as a subtle revocation of 
claims made by those who attach significance to what Weller describes 
as “remedial self-determination.” Weller suggests that this principle 
comes into effect when a “constitutionally relevant, defined segment of 
the state population has been persistently repressed, excluded from the 
central state, and exposed to a systematic and widespread campaign of its 
permanent displacement” (p. 239). Ker-Lindsay certainly does not come 
down on the side of an independent Kosovo, when his final sentence 
concludes that “the question of Kosovo’s final status has yet to be resolved 
conclusively” (p.126).



196 While Ker-Lindsay’s narrative can be criticized for lacking impar-
tiality and analytical depth, the same cannot be said of Weller’s book, 
which provides a comprehensive analysis of the key events and positions 
of international actors during Kosovo’s long struggle for statehood. In 
his study, Weller draws on documents from his previous publication The 
Crisis in Kosovo 1989-1999, as well as his attendance at most stages of 
the conferences concerning Kosovo’s status, to provide detailed insights 
into the status negotiations. He does not concentrate on reconstructing a 
historical narrative, providing instead an analytical dissection of events. 
Weller offers a relatively balanced account of structural factors, which 
shaped the dynamics of the final status process and made it difficult 
for any mediator to negotiate an agreement. First, Belgrade’s position 
coincided with the strong emphasis of the classical international system 
on maintaining the territorial integrity and unity of states. Second, it 
seemed impossible to reach an agreement without Serbia’s consent—
reflecting a feature of the classical international system that obligations 
cannot be imposed upon states against their will. However, Weller holds 
that the hard principles of territorial integrity and state consent were un-
dermined by a new emphasis on the rights of peoples and populations, 
as well as a growing recognition of the relevance of human rights as il-
lustrated by international responses to the suffering of Kosovo Albanians 
under the Milosevic regime, which culminated in the displacement of 
over 800,000 Kosovo Albanians.

While Kosovo’s independence raised questions concerning the appli-
cability of the right to self-determination, Weller explains that states sup-
porting Kosovo argued that it was a sui generis case and not a precedent 
for action in the future. This view is asserted due to three factors: Kos-
ovo’s status as a federal unit removed by a federation that subsequently 
dissolved; the atrocities committed during the 1999 conflict; and the fact 
that the territory had been subjected to international administration for 
over eight years. While Ker-Lindsay fails to consider why over fifty gov-
ernments support Kosovo’s independence, Weller notes that, in addition 
to the brutality of Serbia’s action against ethnic Albanians and Bosniaks, 
independence became internationally acceptable as Belgrade showed 
inflexibility in the various international attempts to address the crisis. 
Furthermore, Weller argues that Kosovo’s Declaration of Independence 
was not quite unilateral. First, important limitations on its fledgling sov-
ereignty were negotiated—or, rather, imposed by the Ahtisaari team and 
reinforced by strong pressure from the us government. The unfortunate 
irony is that Kosovo thus became subject to the obligations that would 
have been contained in a negotiated settlement, without the legitimacy 
benefits of a negotiated outcome.



197Weller frames his analysis within wider theoretical perspectives, 
which gives his study an element of durability that is missing from 
Ker-Lindsay’s book. In his introduction and conclusion, Weller consid-
ers more generally the impact of the Kosovo crisis on current develop-
ments in international relations and law, considering in particular the 
evolving position of the international community towards human rights, 
self-determination, non-intervention, and forcible humanitarian action. 
In describing how the Kosovo issue was internationalized, Weller sug-
gests that international responses to Kosovo may mark the beginning 
of a new, more advanced form of international politics, that of a post-
modern international constitutional system in which people matter more 
than states. In contrast to Ker-Lindsay, Weller analyses the background 
to and content of Kosovo’s unilateral Declaration of Independence and 
the responses to it at the Security Council. He also devotes a chapter to 
analysing the formulation and content of the Constitution of Independ-
ent Kosovo, leaving the reader with a stronger sense that Kosovo’s long 
struggle is making progress on the path towards independence. 
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Future of International Financial Institutions
Call for Papers
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Today, as in the past, the global influence of international financial institutions (ifis) 
is tied to their role in responding to crises. With the fall in export revenues, foreign 
investments, and other global financial flows in the wake of the recent financial 
crisis, ifis such as the International Monetary Fund (imf) and the World Bank have 
seen many low- and high-income countries forced to turn to them for new loans.

Yet, the consequences of the rising influence of ifis in the context of crisis-
response have not always been regarded as positive. The imf and the World Bank 
were strongly criticized for their response to the debt crisis of the 1980s, where the 
largely neoliberal reforms they advocated had extensive economic, political, and 
social ramifications in debtor countries. In responding to present and future crises, 
the ifis not only need to avoid repeating past failures but must also adapt to a changing 
landscape of global power with, for instance, the ascendance of the so-called bric 
countries (Brazil, Russia, India, and China).

The critical evaluation of the role of the ifis in past crises, the significant role of 
the ifis in responding to the present economic and financial crisis, and the uncertain 
future of the ifis in the context of changing global power structures all necessitate new 
debate and reflection. Therefore, stair invites academics, policymakers, and political 
commentators to submit articles focusing on one or more of the following questions: 

How have the role and the policies of •	 ifis evolved in the past thirty years, espe-
cially in relation to the developing world?
What lessons have been learnt from the failure of the structural adjustment pro-•	
grammes (saps) and the identity crisis of the Bretton Woods organizations in 
the 1990s? 
What political and institutional legacies of •	 saps can be seen in the current prac-
tice of the Poverty Reduction Strategy Papers?
How effective were •	 ifis in responding to the Asian financial crisis of 1997–8?
What measures have the •	 ifis taken in response to the recent global financial and 
economic crisis, and how effective have these measures been? 
What is the role of regional financial institutions, such as the African Develop-•	
ment Bank and the Inter-American Development Bank?
How are changes in the global power structures, such as the emergence of the •	
bric countries, affecting the ifis? 

stair welcomes abstracts of up to 500 words in length. In conjunction with this 
call for papers, stair also seeks to publish book reviews of works that relate to the 
theme of the issue.

Notes for contributors are available at www.stair-journal.org
Please send submissions to stair.ifi@gmail.com



199General Section of stair
Call for Papers

Following five years of successfully publishing themed issues, forthcoming issues 
of the St Antony’s International Review (stair) will also include a General Section. 
stair therefore invites authors to submit original research manuscripts on topics 
of contemporary relevance in international affairs. Submissions from the fields of 
political science and international relations, international law, area studies, interna-
tional economics, development studies, philosophy, and international history will 
all be considered. Articles may take either a theoretical or a policy-oriented ap-
proach. We caution that stair has a broad readership and prizes accessibility of 
language and content. 

stair is the only peer-reviewed journal of international affairs at the Universi-
ty of Oxford. Set up by graduate students of St Antony’s College in 2005, the Review 
has carved out a distinctive niche as a cross-disciplinary outlet for research on the 
most pressing contemporary global issues, providing a forum in which emerging 
scholars can publish their work alongside established academics and policymakers. 
Distinguished past contributors include John Baylis, Robert O. Keohane, James N. 
Rosenau, and Alfred Stepan.

Please note that stair will continue to devote at least half of each issue to a spe-
cial theme of contemporary significance. The two issues to be published in 2011 will 
be on “China’s Rise: An Adapting Global Structure,” and “Responding to Crises: 
The Past, Present, and Future of International Financial Institutions,” respectively. 
Authors with a particular interest in these areas should therefore refer to the themed 
Calls for Papers available at www.stair-journal.org.

stair will review manuscripts that contain original, previously unpublished 
material of up to 6,000 words (including footnotes with complete bibliographic 
information). Authors are asked to include a word count and an abstract of no more 
than 300 words. Submissions are sent to external reviewers for comment. Decisions 
can generally be expected within three months. For further information on manu-
script preparation, referencing, and diction, please refer to the “Notes for Contribu-
tors” available at www.stair-journal.org.

Please send submissions to stair@sant.ox.ac.uk
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